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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Dramatic Pronouncement by Chief Justice Hughes 


Rarely has there been an occasion so fraught with drama as when Chief 
justice Hughes addressed the American Law Institute in Washington as- 
sembled on May ninth, and through it informed the nation that the United 
States supreme court enthusiastically welcomed the responsibility placed 
upon it by the congress to write a modern and a unified schedule of pro- 
cedural rules for the trial of both law and equity causes in the federal district 
courts. It was the first indication that the high court justices had given 
attention to this important matter. That the court should accept its duty 
passively would have been the traditional thing in view of experiences in 
several states. That the justices should have canvassed the subject and de- 
termined upon a bold policy in the midst of labors unprecedented means 
much for the future of our adjective law. The manner of presentation to 
the public, though characteristic of the Chief Justice, added to the significance 
of the substance of his message. It was an announcement of devotion to a 
great undertaking made in language so candid and clear as to leave no doubt 
as to the efficient and prompt discharge of the duty imposed. 

In respect to this forceful presentation it may be recalled that it was 
Mr. Hughes as a practitioner who lost no opportunity to exert his influence 
in favor of procedural improvement; who once said: 

“The judicial quality does not reside in form or ceremony, still less in 
circumlocution and avoidance of the pith of the matter. The judicial quality 
of procedure is found in the impartial hearing and the reasoned determination 
upon ascertained facts, and it may be speedy, summary, and, as our clients 
would say, businesslike, without losing its character.” 





We have learned that procedure can be a devilish thing. All down 
through the Anglo-American history of law this tendency of procedure to 
usurp the precedence which substantive law is rightly entitled to has been 
demonstrated. We have learned also that procedure can be tamed and made 
serviceable. This we have demonstrated over and over in our own jurisdic- 
tions by creating special tribunals and leaving rules to responsible officials. 
Call them by what names we may, these special tribunals are actually parts 
of the state and national governments’ machinery for administering justice. 
True they appear to violate ancient conceptions and traditions of the law. Is 
it not a fact that their essential difference from what we call courts of justice 
lies in their deliverance from iron-clad rules of procedure, in their having 
control over their procedure, in its practical application to the functions con- 
ferred by law, and in unified responsibility for the making and the improve- 
ment of these rules. 

(Continued on page five) 
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The Correct Solution of Judicial Tyranny 


On another page we tell of the progress toward unified administration 
of Massachusetts courts. Soon a long forward step will be taken in the 
metropolitan county of Suffolk by adoption of pre-trial procedure and a 
modern mode of assigning cases. Needless postponements are to be barred. 
We assert vigorously in this connection that a great success will be achieved, 
where it has been painfully needed for several years, provided only that 
the judges cooperate fully and stand firm for a new procedure which re- 
quires lawyers to fish or cut bait (employing a phrase of the good old cod- 
fish days). We argue that what the bar wants above all things from the 
bench is absolute impartiality. For this unity of the judiciary is necessary. 
And there is not the slightest reason for thinking that it will be lacking. 
The justices of the superior court have set out on a voyage and can be 
depended upon to be as steadfast in purpose as their illustrious sires. 





We feel it timely here to explain what we mean by judicial firmness. 
We do not imply that there should be developed a coercive or tyrannical 
policy on the part of the bench. Firmness and impartiality are quite the 
contrary of the petty tyranny which lawyers rightly loathe, and which 
they have suffered from in bitterness too often, even from weak judges. It 
is the weak judge who cannot be impartial. And the weak judge, whether 
by nature vacillating and fearful, or by environment permitted to bully or 
to play favorites, is the lawyer’s greatest burden. The weakest judge we 


have ever known, enthroned as a lone dictator in a certain circuit court is 
one of the least impartial. 





There is a simple and true philosophy which should govern the rela- 
tions of bench and bar. The bench should have and exert all the powers 
which the constitution and laws confer. The individual factor should he 
controlled by the sentiments and policies of a unified and integrated judi- 
ciary. But the bench should rule always and unquestionably within its 
sphere of power and responsibility. 

On the other hand there must be an integration of the bar to give it 
the strength that has been lacking in our system and to make it a respon- 
sible bar. This integration exists for two purposes, among others. One 
purpose is to encourage the judiciary to act fearlessly in the proper dis- 
charge of its duties, and to defend the bench against popular prejudice. 
Another purpose is to enable the bar, when the occasion arises, to defend 
its own members against any undue encroachment from the bench. 





A convenient illustration of this philosophy in operation was reported 
in this Journal for August, 1928 (xii,2,35). In a murder trial in London 
the chief justice, Lord Hewart, chided defense counsel because he had, in 
his closing argument, five times referred to capital punishment as the 
penalty for the crime alleged, and had unduly dwelt upon the sanctity of 
human life. The defendant was acquitted. But the matter did not rest 
there. The august General Council of the Bar, representing the four Inns 
of Court. solemnly resolved that the barrister had not been “guilty of any 
breach of professional duty in his speech for the defense.” This resolution 
was officially published and it could be said that the matter was disposed 
of. But the Bar of England had declared its opinion; the barrister was 
exonerated; the chief justice was criticized and admonished, and the har- 
rister was absolved of blame. 

This was a border-line case, in our opinion. In no court in this coun- 
try would there have been judicial notice of a lawyer’s plea so phrased and 
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repeated. 


But if the unthinkable had happened, the only recourse would 
have been an appeal, and acquittal prevented that. 


There might have been 


a day’s grumbling on the part of the local bar, and there might not have 


been even that. 


We are moving—too slowly—toward such unity of judicial powers and 
such integration of the practitioners. We need now guiding principles and 
an occasional glimpse of the promised land. 





Dramatic Pronouncement by Chief Justice Hughes 


(Continued from page 3) 


We deprecate with all reasonable lawyers the 
fact that this living and growing branch of judi- 
cature should have been permitted to grow up 
outside of our constitutional judicial system. It 
was not inevitable, as a matter of theory; if our 
courts had possessed necessary autonomous pow- 
ers and unity of administrative controls, to them 
would have been assigned these special judicial 
functions. These commissions and administra- 
tive courts obviously determine facts and adjudi- 
cate rights. But they have been freed from 
the incubus of a broken down jury system. They 
have been entrusted to officials free from the 
tentacles of bad habits. They have, in a meas- 
ure, succeeded brilliantly, though based upon a 
faulty conception of administering justice. Their 
creation represented our tardy revolt against a 
system which exalted procedural contentiousness. 
They were established virtually without an un- 
derstanding, even by our wisest jurists, that true 
reform lies not in digging fresh channels, but in 
clearing out the snags from the channel which 
our constitutions provided. They have proved 
what Dean Pound long ago said that procedure 
rightly is but the “etiquette of justice.” They 
came into being because of the unfortunate con- 
dition of our machinery of justice—a disinte- 
grated and unmanaged congeries of courts, a dis- 
integrated and spineless bar. 





There is no disposition to allot blame for our 
conditions. The roots of our failures extend 
far back in our pioneer history. We have had 
a government too exclusively of laws, and not 
enough of properly selected men. The bar has 
been criticized and abused. It has developed a 
self-criticism which would be pitiful if it did 
not promise early relief. This reached its crest 
doubtless when President Earl Evans blamed a 
helpless profession for harboring lawyers who 
were accessories to crime. The reaction is rep- 
resented by Mr. George Hogan’s ringing call 
to the profession to snap out of its inferiority 
complex, and glorify itself because it has vir- 
tually controlled throughout our history the legis- 
latures and the congress. We agree but little 
with either of these exhorters. This generation 
of lawyers has done no better than it should, 
but it cannot be blamed for the ignorance and 
the mistakes of previous generations. And we 
would wish, in view of the present forward move- 


ment of the bar and its development of superb 
leadership, that Mr. Hogan could have found 
some better instance of lawyer dominance than 
through our much dreaded legislatures. 





We neither blame nor absolve the contentious- 
ness of trial lawyers, at whose behest in some 
states thousands of needless and harmful pro- 
cedural rules have been spawned. We accept 
it as a natural consequence of things far beyond 
our control. But we should have learned that 
this battling for a client, right or wrong, is a 
sad perversion which reacts against not only 
the legal profession, but against law itself. We 
should have learned that there is no profit to 
lawyers who, left without impediments, enjoy 
their engrossing games of chance with appeal 
upon appeal. We should understand that under 
conditions which have prevailed, but which must 
be nearing their demise, court practitioners have 
come to be players of a game of chance, beguiled 
by the gambling spirit which is such a powerful 
factor in human nature. The lawyer’s apprentice- 
ship has taught him to put temporary triumphs 
above substantial client gains. It has taught 
him the apparent necessity for always having 
one more loophole, one more chance. Our deg- 
radation of jury trial has gone along and fur- 
thered the development of this natural instinct. 
Our rigid distinctions between courts that try, 
and courts that review, our crippled judicial 
powers, our lack of both judicial unity and bar 
integration, have all contributed. Lest this 
seems too harsh or pessimistic, let us add that 
we have lived through it and we have learned 
the lessons in part at least. We may take a 
backward look at times, and be depresed, but 
the forward look is reassuring. ° 





The judges for whom the new procedure is to 
be shaped have security of tenure. They are to 
some degree expertly selected, in spite of sen- 
ators and senatorial courtesy, which secretly un- 
dermines presidential power. It was Dean Wig- 
more who pointed out that the necessity for se- 
curing a two-thirds approval of numerous lesser 
but not unimportant treaties, gives to individual 
senators almost veto powers over presidential 
appointments in the judicial field. And it was 
Professor Burke Shartel who made a masterly 
analysis of the facts concerning our federal sys- 
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tem in respect to appointment, supervision and 
retirement. His study constitutes a plan for the 
evolution of this system now gradually being 
worked out by the conference of senior circuit 
judges. And this brings us around again to the 
chief justice who has so valiantly carried on 
the work begun by his distinguished predecessor. 

So we observe that we are to have federal 
procedure based upon “the impartial hearing and 
reasoned determination upon ascertained facts” 
and that it may be, and assuredly will be, “speedy, 
summary, and businesslike.” Thomas 
W. Shelton did not strive in vain. 





The Society’s Annual Meeting 


The annual meeting of the Judicature Society 
held in Washington May 8, consisting of two 


OF THE 


sessions, was in all respects very satisfactory. 
The Society is indebted to those who delivered 
prepared addresses, and in two cases, to speak- 
ers prevented from attendance, whose papers 
were read for them. The Society appreciates very 
much the services rendered by its President, Mr. 
Newton D. Baker, who has consented to con- 
tinue as head of the organization. In this num- 
ber the address of Dean Charles E. Clark on 
federal rule-making, which was broadcast through 
the courtesy of the National Broadcasting Com- 
pany (together with the address of Solicitor Gen- 
eral Reed) is published because of its exceptional 
timeliness, but space limitation will probably 
oblige withholding publication of the other ad- 
dresses until the August number of the JourNAL, 
which, as usual, will be circulated about Sep- 
tember first. 





Chief Justice Hughes on Rule-Making 


Union of Law and Equity Procedure Authoritatively Announced—Supreme 
Court Fully Alive to Its Great Opportunity 


“The responsibility placed upon the court is to prepare the 


rules it believes should be prepared. 


The concern of the 


court is to meet fully its own responsibility in the light of the 
opportunity which is now presented.” 


It has been the custom of Chief Justice 
Hughes to address the American Law Institute 
at its first session every year and to utilize the 
opportunity for conveying some concrete mes- 
sage, often respecting the progress of the fed- 
eral system in meeting its manifold obligations. 
In the forenoon of May ninth in Washington, 
the Chief Justice spoke first concerning the con- 
dition of affairs in the trial courts, where in some 
districts dockets are in good condition, while 
in others there is an accumulation of important 
cases awaiting trial which cannot be made prompt 
until the congress provides a larger staff of 
judges. 

Coming to the matter of the authority con- 
ferred upon the court to formulate new pro- 
cedural rules for the district courts, the Chief 
Justice said: 

“The act authorizes the supreme court to pre- 
scribe general rules to govern ‘the forms of 
process, writs, pleadings; and motions, and the 
practice and procedure in civil actions at law.’ 
Such rules are to take effect six months after 
they are promulgated and are to supersede all 
conflicting laws. The act also provides that the 
court ‘may at any time unite the general rules 
prescribed by it for cases in equity with those 
in actions at law so as to secure one form of 


civil action and procedure for both.’ In the 
latter case, the united rules are not to become 
effective until they have been reported to con- 
gress by the attorney general ‘at the beginning 
of a regular session thereof and until after the 
close of such session.’ This statute was the re- 
sult of a long effort. For many years the Amer- 
ican Bar Association had sought action by con- 
gress to obtain uniformity of federal procedure 
in actions at law by conferring upon the supreme 
court the requisite rule-making power, similar 
to the power possessed by the court as to prac- 
tice in equity cases. But the proposal was 
strongly and persistently opposed and the final 
achievement in the passage of this measure is no 
doubt attributable to the earnest and persuasive 
efforts of the attorney general. 

“The reasons for the opposition are well un- 
derstood. In large part it is attributable to the 
conservative bent of many lawyers who would 
like to retain in the federal courts the practice 
with which they have become familiar in the 
state courts. They do not wish to be put to the 
necessity of learning a new system of procedure 
in actions at law. Apart from that natural atti- 


tude, there has been a strong feeling of a num- 
ber of influential lawyers and judges in some 
states that their particular practice was so free 
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from procedural difficulties and so entirely satis- 
factory that it should be left alone, and that 
they should not be exposed to a change of pro- 
cedure in actions at law in the federal courts 
which might make matters worse instead of 
better. They point out that questions of prac- 
tice in their districts rarely arise. That happy 
situation was recently described by an eminent 
federal judge in New England as follows: ‘The 
people in the New England States have been 
working out their legal procedure for over one 
hundred and fifty years, quietly and intelligently, 
and, as the result shows, effectively.’ A similar 
point of view has been strongly expressed in other 
parts of the country. The general subject was 
discussed in the last conference of the senior cir- 
cuit judges and it was deemed desirable that, in 
aid of the performance of the task assigned to 
the supreme court, full opportunity should be 
given for the cooperation of the bench and bar 
in the different circuits through the adequate 
and helpful expression of their views. Corre- 
spondence to this end has been conducted by 
the department of justice, which has been most 
ready to give its assistance in every practicable 
manner. 

“In the close examination we have made of 
the opportunity which the statute affords, and 
of the weighty responsibility placed upon the 
court, we have realized that the court must de- 
cide at the outset certain fundamental questions. 
Shall the court now undertake to promulgate 
rules for civil actions at law in the view that 
this will accomplish all that should be done in 
the improvement of procedure in civil cases in 
the federal courts? If not, should the court 
undertake to promulgate such rules with the idea 
that they will be used for a time and that they 
shall yield as soon as possible to another system 
of rules providing one form of civil action and 
a unified procedure for law and equity cases? 
Is it worth while to undertake the preparation 
of rules simply for actions at low, if, despite 
the magnitude of the task, its fulfillment is to 
serve merely a temporary purpose? What is the 
goal to be attained and what are the measures 
which should now be taken in the endeavor to 
reach it? 

“It is manifest that the goal we seek is a sim- 
plified practice which will strip procedure of 
unnecessary forms, technicalities and distinctions, 
and permit the advance of causes to the decision 
of their merits with a minimum of procedural 
encumbrances. It is also apparent that in seek- 
ing that end we should not be fettered by being 
compelled to maintain the historic separation of 
the procedural systems of law and equity. That 
separation has long been abolished in most of the 
states, either by the adoption of one form of 
civil action or by other practical measures of 
administration. Those who have practiced under 
such a unified system would not, I think, enter- 
tain for a moment the suggestion that they should 
go back to the old separate methods. It is true 
that in certain jurisdictions, and in one with 


which I happen to be especially familiar, the sim- 
ple form of unified procedure originally adopted 
came to be overlaid with procedural monstrosities 
due to legislative tinkering and elaboration. Such 
experiences have taught a lesson, and in the im- 
provement we contemplate in the federal system 
we shall have the advantage of the simplicity and 
flexibility made possible by the exercise on the 
part of the court of its rule-making power. 

“May I recall to you the words of Chief Jus- 
tice Taft: ‘A perfectly possible and important 
improvement in the practice in the federal courts 
ought to have been made long ago. It is the abo- 
lition of two separate courts, one of equity and 
one of law, in the consideration of civil actions. 

Many states years ago abolished the dis- 
tinction and properly brought all litigation in 
their courts into one form of civil action. No 
right of a litigant to a trial by jury on any issue 
upon which he was entitled to the right of trial 
by jury at common law need be abolished by 
the change.’ 

“Tt is not necessary to labor the point. The 
formulation of rules merely for actions at law 
is obviously not the ultimate goal and there is 
no requirement of sound administration which 
demands at this time separate systems of pro- 
cedure for civil actions in the federal courts. 
While such a division is readily explained as a 
matter of historical development, it *cannot be 
justified as an objective in procedural reform. 
Of course, I am not speaking of distinctions be- 
tween law and equity in the matter of substantive 
rights, but of mere procedure where a unified 
practice may be had consistently with all sub- 
stantive rights. 

“But if a unified system of practice is the de- 
sirable end, why should we devote the vast 
amount of time and labor essential to the prepara- 
tion of rules only to fall short of the mark and 
to perpetuate a distinction which serves no im- 
portant purpose? 

“One reason that may be suggested for such 
a course is that the preparation of rules limited 
to common law cases would meet with greater 
favor on the part of the bar and bench. That, 
however, is a matter of speculation. It is so 
destitute of proof that it affords no sufficient 
ground for choosing a plan admittedly inade- 
quate and temporary. I think it fair to assume 
that those who have been back of the move- 
ment to obtain uniform rules in common law 
cases have been inspired by a keen desire to 
improve procedure and because of that dominant 
motive would gladly support a plan for a unified 
procedure which would bring about a greater 
and more lasting improvement. On the other 
hand, those who have opposed the movement, be- 
cause of a disinclination to learn new methods 
of practice, should be better satisfied with a uni- 
fied system of federal procedure than with the 
provision for two systems. ‘The burden they 
desire to escape will be lightened by having to 
learn but one system for civil cases in the fed- 
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eral courts instead of two. It is also apparent 
that they would have added reason for objection 
when they perceived that they were to master 
a new body of rules which because of their lim- 
itation to common law cases were intended to 
serve only as a temporary expedient and would 
be displaced as soon as possible. It would seem 
that a plan for a unified system of procedure 
in the federal courts should have the largest meas- 
ure of support. 

“Another reason which has been suggested for 
proceeding simply with the preparation of rules 
for common law cases is the form which the act 
of congress has taken. It should be observed, 
however, that while the court is authorized to 
make rules, their preparation is left to the court’s 
discretion. In the exercise of that discretion, 
the court cannot fail to consider its responsi- 
bility in the selection of the best means to ac- 
complish the ultimate purpose. That responsi- 
bility cannot be escaped. The act of congress 
provides that the court ‘may at any time unite 
the general rules prescribed by it for cases in 
equity with those in actions at law so as to 
secure one form of civil action and procedure 
for both.’ ‘At any time’ includes the present 
time. And the question is what course should 
be taken now.. Why should this union of proce- 
dural rules be delayed? 

“Tt may be answered that if rules for common 
law cases are prepared they would become ef- 
fective immediately upon their promulgation, but 
that unified rules are not to take effect until 
they have been reported to congress ‘at the be- 
ginning of a regular session thereof and until 
after the close of such session.’ It should be 
noted that this provision does not require af- 
firmative action by congress in approving unified 
rules; it reserves an opportunity for disapproval. 
But the opportunity thus reserved to congress 
does not require the court to proceed with a plan 
which it deems to be unsatisfactory. The re- 


sponsibility placed upon the court is to prepare 
the rules it believes should be prepared. If a 
unified system is desirable, it should not be de- 
layed through any apprehension that congress may 
exercise its authority in disapproving such rules 
as may be proposed. If such rules would result 
in a desirable simplification of practice, why 
should their disapproval be anticipated? That 
matter, however, will be one for the consideration 
of the congress in the light of the event. The 
concern of the court is to meet fully its own re- 
sponsibility in the light of the opporiunity which 
is now presented. 

“After careful consideration, the court has de- 
cided not to prepare rules limited to common law 
cases but to proceed with the preparation of a 
unified system of rules for cases in equity and 
actions at law, ‘so as to secure one form of civil 
action and procedure for both,’ so far as this 
may be done without the violation of any sub- 
stantive right. In entering upon this task, the 
court will welcome the aid of the bench and bar, 
of the department of justice, and of all those 
interested in the improvement of procedure. It 
is manifest, however, that the court must itself 
assume the responsibility of preparing the rules. 
In order that the court may be suitably aided in 
this undertaking, the court will shortly announce 
the appointment of an advisory committee, re- 
sponsible to the court, which will be called upon 
for such assistance as the court may from time 
to time require. The committee will be in touch 
with all helpful agencies, with the department 
of justice, with lawyers, judges and expert stu- 
dents of procedure, and will be able to bring to 
the court aid and advice of the highest value. 

“No one can fail to realize the difficulty of this 
task, but I am sure that the court can count 
upon the most effective cooperation. I have no 
doubt that in that cooperation the members of 
the American Law Institute will be willing to take 
a leading part.” 





The Challenge for a New Federal Civil Procedure” 


By Dean CHarLes E. CLARK 


I am going to pay you the compliment, which 
I trust you will consider a real one, of asking 
you to consider a subject of some technical 
detail in the general field of the administration 
of law, namely the challenge of a new federal 
civil procedure made possible by the passage of 
an act of Congress on June 19th of last year. 

I venture to speak on a subject thus requiring 
a certain amount of expert knowledge for un- 
derstanding of its details, first, because this so- 





*An address delivered at the annual meeting of 
the Judicature Society on May 8, 1935, and broad- 
cast over N. B. C. network. 


ciety—the American Judicature Society—has al- 
ways been a leader in the reform of law admin- 
istration and in this particular movement; and 
second, because long experience has shown that 
technical skill in the field of legal procedure 
will not be vitalized into action of its own accord 
but must be stimulated thereto by the intelligent 
leaders of the bar and even more by the en- 
lightened pressure exerted by the lay public. 
This Society has long supported the principle 
that control of court procedure — that is, the 
details of getting court business done — should 
rest not with the legislature but with the courts 
themselves, that is, that “rule-making power” 
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— power to make and change rules of proce- 
dure should be vested in the courts. For 
the occasional spasmodic action of a legislative 
body, difficult to secure at best and conditioned 
by the political and personal idiosyncrasies of the 
law makers, there should be substituted the con- 
tinuing supervision and control of the body hav- 
ing the knowledge and skill to provide effective 
action—namely, the courts. This is wholly sound 
as far as it goes. It is in accord with the mod- 
ern trend of good government to substitute the 
expert for the politician, But unfortunately 
courts get accustomed to old ways even though 
outworn ones; and, being busy with their daily 
business, do not exercise the authority given 
them. It took nearly a century and much out- 
side stimulation for the wave of court reform 
in England—one of the most notable movements 
in the law—to reach fruition. In fact it took 
from 1776, when the young Jeremy Bentham re- 
acted violently from the smug satisfaction shown 
by the famous Blackstone in his Lectures on the 
Law of England down through the pamphleteer- 
ing of the nineteenth century and such notable 
lay efforts as Dickens’ novel Bleak House pillory- 
ing the delays of chancery, until the complete 
reform was secured in 1871-1873 in the Judica- 
ture Acts, thereafter the model of effective pro- 
cedure. The same necessity for stimulus from 
without has been seen in the jurisdictions in this 
country where rule-making power has been con- 
ferred on the courts—a necessity partially met 
in some states by the creation of judicial coun- 
cils. The federal act of last June conferred 
this power to make rules of procedure and to 
unite the law and equity system of the federal 
district courts upon the United States supreme 
court. That great and busy court cannot cease 
its other activities to prepare detailed rules of 
practice for the federal courts of first instance; 
it must rely on the suggestions as well as the 
trained assistance of others. How well the bar 
and the public meet the challenge afforded by 
this opportunity for modernizing federal law ad- 
ministration may perhaps be taken as a measure 
of our capacity to adapt our legal institutions 
to modern social needs. 

Archaic Division of Judicial Power Persists 

To understand the reasons for change in our 
federal procedure requires some knowledge of 
our existing national judicial system. This goes 
back to the early history of our federal system 
as organized by the Federal Judiciary Act of 
1789. It will be recalled that the federal dis- 
trict or trial courts are both courts of law and 
courts of equity. That means that while the 
same district judge holds each court, he sits now 
on the “law” now on the “equity side” of the 
court as it is called, meaning thereby that at 
one time he is hearing law cases and at another 
equity cases. This division in turn gos back 
into English history when the equity or chancery 
courts were developed through the exercise by 
the king and his chancellor of his roval preroga- 


tive power to ameliorate the harshness of the 
actions of the courts of law or to afford a remedy 
where they gave none. Later and by the time of 
Bleak House, the processes of the chancery courts 
had become even more petrified than those of 
the law courts, and the English reforms cul- 
minating in the Judicature Acts of the seventies 
had forced an amalgamation as well as a sim- 
plification of the law and equity systems. As I 
shall point out shortly, a like reform has been 
adopted in most of the American states, but 
has not yet been accomplished in the federal 
system. Federal procedure in equity has, how- 
ever, been uniform throughout the United States 
courts, being modelled on the English system of 
chancery, but modernized and brought up to date 
by the highly successful Uniform Equity Rules 
promulgated by the United States Supreme Court 
in 1912. Hostility in the colonies to the power 
of the English king had prevented the develop- 
ment of colonial courts of equity, and when Con- 
gress came to carry out the constitutional man- 
date for courts of law and equity it had to 
create the latter, which it did, following the 
English model. It was desirable, however, for 
the procedure at law to follow that of the state 
where the federal court was being held and thus 
reduce opposition to acceptance of the federal 
system. Consequently there developed the prin- 
ciple whereby federal procedure at law conformed 
to that of the states, and in 1872 this principle 
was incorporated into the Conformity Act, pro- 
viding for continuing conformity “as near as 
may be” to the procedures of the various state 
courts. The principle of the Conformity Act, 
while long a subject of criticism, still continues, 
though passage by congress of the rule-making 
act of last June provides the opportunity for 
its abolition, indeed for a civil procedure no 
longer lagging behind that of the states, but 
instead a model for all to follow. 


Reform Has Long Been Awaited 


The history of this reform contains many of 
the dramatic paradoxes which accompany at- 
tempts to improve social institutions. As long 
ago as 1886, David Dudley Field, the father of 
the reformed pleading of New York of 1848 
which had so dominated American state court 
procedure ever since, urged the American Bar 
Association to press for reform of the federal 
system. Intermittently other suggestions were 
made until in 1910 the American Bar Association 
started on its long campaign for rule-making 
power in the supreme court in actions at law. 
The Association’s Committee on Uniform Judicial 
Procedure was then organized and under the 
militant leadership of its chairman, Mr. Thomas 
W. Shelton, and with the support of most of the 
leaders of the American bar, campaigned vigor- 
ously for the act, so successfully, in fact, that 
in 1916 it was reported passed, and Mr. Shelton 
went to Washington to arrange for the ceremonial 
signing of the act by the President only to find 
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that the wrong bill had been passed. Unfortu- 
nately, however, the measure met the determined 
opposition of Senator Thomas J. Walsh, long 
chairman of the Senate Committee on the Ju- 
diciary, who argued against forcing local attor- 
neys to learn a new procedure for practice in 
the federal courts, and objected to the unsatis- 
factory procedure which had developed in some 
of the state courts. At length, in 1930, Mr. Shel- 
ten died, and under the new chairman the work 
of the committee languished. In 1932 the then 
chairman reported his own belief that a uniform 
system of laws in the federal courts was unde- 
sirable, and at the 1933 meeting in Grand Rap- 
ids the committee was discontinued at his sug- 
gestion. Meanwhile, however, Senator Walsh had 
died, just as he was on the point of assuming 
office as attorney general of the United States. 
In his stead, the Honorable Homer S. Cummings 
of Connecticut was appointed attorney general. 
In the winter of 1934 Mr. Cummings, in a 
speech before the Association of the Bar of the 
City of New York, advocated the American Bar 
Association’s bill and thereafter pressed for its 
enactment, with such skill and force that it was 
passed almost immediately, without debate and 
with substantially no opposition. Thus when 
the original sponsor gave up in despair, passage 
of the act was secured by the successor of its 
most distinguished and effective opponent. 


Leadership by Chief Justice Hughes 


At once upon the passage of the act, the chief 
justice of the United States, however, assumed 
leadership in meeting the responsibility thus 
placed upon the court, and he and the attorney 
general have developed plans for testing the 
enlightened reaction of the profession to the 
project. Major Edgar B. Tolman, the distin- 
guished editor-in-chief of the American Bar As- 
sociation Journal, has been appointed special as- 
sistant to the attorney general to conduct re- 
search to aid the court in the ultimate drafting 
of the bill and is now engaged upon his task. 
At the suggestion of the chief justice the attor- 
ney general wrote to the senior circuit judges 
asking them in turn to request the district judges 
to appoint committees of federal practitioners 
to confer with the district judges on suggestions 
for the new rules, these suggestions to be re- 
ported back to the circuit judges and by them 
considered in their recommendations to the de- 
partment. District committees, already appointed 
in the various federal districts, have evinced 
great interest in their task and have approached 
it in the proper spirit of determination and per- 
sistence. The attorney general has also appointed 
a general advisory committee of nine, of which 
I have the honor to be a member. 

The district committees will afford an inter- 
esting experiment in the possibilities of eliciting 
the aid of large numbers of the profession in 
the actual exercise of the rule-making power. 
Without question the appointment of these com- 
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mittees has added greatly to the interest of 
the various members of the profession in the 
new developments and has thus afforded a basis 
for a sympathetic consideration of the new pro- 
cedure when adopted. There is,. of course, a 
possible danger that the committees may develop 
a natural pride and hence an interest in the 
product of their own efforts, and thus may de- 
feat the very purpose in view of providing for 
a single uniform system of procedure. Lawyers 
always like to approve of the procedure with 
which they are familiar. Should the various dis- 
trict committees therefore tend to insist upon 
drafts of procedure recommended by them as 
based upon their own experience, we would have 
a result approaching the static conformity of the 
early days of the federal system. But I think 
we can expect, however, that these conditions 
will not obtain in view of the spirit already ex- 


hibited by the committees in approaching their 
task. 


Equity Rules As Foundation 


I expect that one substantial reason for the 
appointment of these committees was to make 
sure that the new developments had the sup- 
port of, and did not go beyond the views of 
the federal bench and bar. In fact, although I 
understand no definite decision has been reached, 
the Conference of Senior Circuit Judges has 
expressed a preference for the plan of draft- 
ing new rules for actions at law only and for 
not exercising the authority granted in the Act to 
unite the law and equity procedures. With all 
due deference, I should like to dissent from this 
view and to express the hope that the authority 
will be exercised and the united system adopted, 
I cannot believe but that the majority of the 
lawyers of the country will welcome this step. 
In fact it is the system under which they live 
in the states and is as well the system of the 
English speaking world, since the English reform 
was followed not only by England but by her 
colonies. In this country the wave of support 
for the Field code of New York of 1848 led in 
a short space of time to the adoption of the 
united procedure in a majority of the states. 
Fully as important, however, is the fact that 
states which did not explicitly adopt this code 
have generally developed a workable single sys- 
tem so that today only about six states with 
about ten per cent of our population have sepa- 
rate courts for law and equity. 

Beyond this, however, in the federal courts 
themselves important steps towards a united pro- 
cedure have already been taken. The equity 
rules of 1912 provided that when a case brought 
as one in equity turned out to be one at law 
it should be transferred to the law side of the 
court. The Law and Equity Act of 1915 pro- 


vided for a similar transfer of law cases to 
the equity side of the court and for the filing 
of equitable defenses in actions at law. Thus 
today no case should fail because brought to 
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the wrong side of the court, and to a very con- 
siderable extent that result has been achieved. 
Unfortunately details have been in doubt and 
vestiges of the old formalities obtain. The 
courts have been forced to revive the ancient 
historical distinctions for a less substantial pur- 
pose than the old one of determining which of 
two separate courts should hear the case—that 
of deciding whether a transfer from one court 
to the docket of another should be had. This 
has resulted in confusion, delays and expense 
to litigants and to the government, and even to 
the necessity of starting the case again. These 
formalities in my opinion are of no benefit in 
aiding in presenting the case, but are time con- 
suming and expensive remnants of an outworn 
procedure which should be blotted out in the 
interest of effective law administration. 
Moreover, the basis of an effective procedure 
is already at hand. The equity rules of 1912 
extended to all actions, legal and equitable, and 
supplemented by provisions taken from the most 


successful state systems, as in such widely sepa- 
rated states as Connecticut, Minnesota and Cali- 
fornia, safeguarding the constitutional right of 
trial by jury and providing for waiver of this 
right where the parties do not desire it would 
accomplish the result. Other rules simplifying 
appellate review and clarifying other subordinate 
details would then complete the task. I venture 
to believe, therefore, that the most complete 
and effective reform is likewise the simplest and 
easiest to accomplish. 

Decision upon the present problems of fed- 
eral rule-making is therefore most significant, 
not merely as it may shape federal civil proce- 
dure for many years to come, but in the promise 
it may give, or perhaps fail to give, of effective 
methods of procedural reform for the future. 
The beginning made in arousing interest in the 
federal districts all over the country has been 
auspicious; one may hope that the results may 
be sufficiently expert and complete to demon- 
strate the success of rule-making by ‘the courts. 





Pre-Trial Procedure Adopted for Boston 


Superior Court to Follow Administrative Methods Which Worked Miracles 
in Detroit and Los Angeles—Unified Bench Becomes Main Factor 


We have devoted considerable space in recent 
numbers to the struggles of judicature in Mas- 
sachusetts. No apology is needed for further 
comment. After years of worry and experiment 
the decision has been reached by the justices of 
the Superior Court that procedure and expe- 
dients which have done wonders in other juris- 
dictions are to be adopted. The story is told in 
the May number of the Bulletin of the Boston 
Bar Association, which has become a militant 
body. 

In Suffolk county (the Boston jurisdiction) a 
“pre-trial and consolidated docket plan, modeled 
upon the Detroit system,” will be effective on 
September first. In preparation for this Mr. 
Justice Cox and Mr. Phinney, chief assignment 
clerk, made personal studies in Detroit and 
Cleveland. The trial lists in Suffolk county will 
be perfected to effect saving of time. From 
September first an order will be effective 
“throughout the commonwealth allowing only 
one postponement of trial, and then for not more 
than ten days, because of engagement of coun- 
sel.” 

The council of the Boston Bar Association set 
its face against bills intended to increase the 
number of judges in the superior court. It also 
resolved that the legislature be urged to adopt 
the following resolution: 

“That the judicial council be requested to pre- 
pare and present a plan for the reorganization 


of the judicial system of the commonwealth, by 
which the work of the supreme judicial court may 
be relieved; the congestion in the superior court 
lessened; and the district courts improved and 
made more effective; to the end the people may 
have a simpler, more speedy, and less expensive 
method of obtaining justice. The judicial coun- 
cil shall file its plan on or before January 1, 
1936.” 


Much Depends on the Judges 


The comment on this worthy wish is that much 
depends on the judiciary itself, which cannot 
forever pass the buck to a legislature. The su 
preme judicial court has stepped up near the 
front in the last two or three years in declaration 
of powers, and these powers imply responsibility. 
Perhaps a legislative acquiescense may be more 
appropriate, but the problem is essentially a 
problem of the state’s judicature. The program 
is now clear, the organized element of the bar is 
ready for progress and the superior court has 
assumed for its deliverance methods which have 
worked miracles in other cities, notably Los 
Angeles and Detroit. 

Similar astonishing results in clearing dockets 
of fictitious issues will be obtained in the Suf- 
folk superior court, where the jam is worst. The 
ideal is extant of a unified state judiciary and 
only one step is needed to this end, namely, that 
the court of last resort assume superintendence 
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of the administrative policies of the two trial 
courts, now virtually unified except as to such 
direction and superintendence. 

It is not impossible that in three years Massa- 
chusetts judges may disentangle themselves from 
an administration of justice which is so largely 
supposititions, and build on this forward move- 
ment an administration which can lay claim to 
superiority throughout the nation. 


Is Bar a Controlling Factor? 


There is another comment. The able editor 
of the Bulletin calls upon the bar to give its 
support to the new procedure and expresses the 
fear that without cooperation “the pre-trial pro- 
cedure may easily become little more than an 
additional and vexatious cog in the judicial ma- 
chine.” To this we in part demur. The history 
in Detroit, still recent, proves conclusively that 
success depends on the judges. Bar cooperation 
is of course desirable. It can be had only in 
part and formally. But cooperation of the su- 
perior court judges in a firm and persuasive policy 
is by all odds the main factor. 

The lawyer is dissatisfied with procedure in 
every other case he files. He is dissatisfied with 
every exercise of responsible authority by the 
court—if he loses. But what the lawyer wants, 
whether it is an express or implied demand of his 
inner ego, is a fair deal. If he knows that his 
opponent meets the same barriers to delay and 
pretense that confront him, he readily submits. 
Consistent fairness by the bench can train the 
bar to any change, however unpalatable before 
the taste is acquired. 

Detroit experience proves this. The circuit 
court integrated itself voluntarily. It set itself 
to a task of redemption of duties neglected. Its 
chosen executive judge applied to the chancery 
docket the most direct, simple and expeditious 
procedure, and applied it with absolute fairness, 
and with no show of hesitation or fear. Then 
the plan was developed to what is called pre- 
trial procedure in actions at law. One judge, on 
part time, sifted the cases approaching the trial 
calls; he absolutely determined the issues and 
sheared off the excrescenses of pleaded claims 
and defenses. 

There was a little bewilderment on the part of 
some lawyers for a short time. But all were 
treated alike. Cases went to trial, and real issues 
were grasped and resolved. And in the midst of 
this revolution the bar continued to waive jury 
trial in seven-tenths of all cases, contract and 
tort. The bench gained in prestige when it in- 
dicated its will to lead to administration that 
administered. And gradually it came to all the 
trial lawyers that they were individually profiting 
from getting cases disposed of. 


Lawyers Stood Strongly for Strong Court 


Where is the proof for these statements? It 
lies in the voting the lawyers did for judicial can- 
didates a few months ago. All the eighteen 


judges were on the firing line on the first Monday 
in April; seventeen of them were Republicans of 
long standing and the remaining judge was elected 
shortly before to fill a vacancy, in a county 
which had been torn from its party foundations 
by the depression and national politics. The 
entire rock-ribbed Republican state had gone 
Democratic. Efforts had been made in 1934, by 
initiation of an amendment to the constitution, 
to save this bench by providing for non-partisan 
nominations and election. The amendment car- 
ried in Wayne county, but lost in the state, where 
sentiment was strong for a substantial reform of 
judicial selection. 

Numerous Democratic lawyers worked all win- 
ter to get nominated to this bench, for nomina- 
tion appeared equivalent to election. The citi- 
zens’ organizations and the newspapers appealed 
to the voters not to disrupt a successful bench. 
On page 168 of the April number of this Journal, 
the Editor, on the best advice, declared that it 
would be a miracle if the Wayne circuit bench, 
with its superb organization and personnel, were 
not destroyed in the impending election. The 
miracle happened. Virtually the entire bench 
was re-elected, and the unified criminal court of 
Detroit likewise, having an enviable record, 
escaped unhurt. 

But the election is not the proof we have to 
offer. The question is, how did the bar of De- 
troit itself line up on the issue of preserving a 
bench which had taught it efficiency in bringing 
cases to trial, and trying them. We have the re- 
sult of three separate and independent plebiscites 
to offer in proof. In the Detroit Bar Association 
primary the votes for incumbent judges ranged 
from 822 to 395; the highest non-incumbent can- 
didate received 376 votes. 

The Wayne County Bar Association was not 
satisfied with a plebiscite of members only of the 
rival association. It conducted a plebiscite of 
the entire profession in Wayne County, and the 
votes for incumbent judges ranged from 1401 to 
929; the highest non-incumbent candidate re- 
ceived 856 votes. 

Not satisfied with two tests, the Detroit Times 
(Hearst) conducted a bar primary of its own. 
The votes for incumbent judgés ranged from 
1366 to 661; the highest non-incumbent candi- 
date received 543 votes. 

The bar three successive times declared for the 
integrity of the court which had forced its mem- 
bers to trial or to dismissal of cases. There is 
not the slightest reason for supposing that the 
lawyers who voted did not represent in partisan- 
ship the mass of voters. All are agreed that the 
county was still strongly Democratic. On the 
eve of election there was no incumbent judge 
in either court who had the slightest assurance 
that the people would act on the advice of 
the lawyers. But public opinion was rallied by 
an intensive campaign. The people were taught 
the dangers that threatened. They did their duty. 

This is local and detailed history. It is re- 
spectfully referred to consideration by the em- 
battled justices of Massachusetts. 





Bold Analysis of Crime Problem 


Committee of Distinguished Lawyers Tells American Bar Association Prog- 
ress Depends on Correcting Fundamental Defects of Government 


The report of the American Bar Association 
committee on improvement in personnel in crim- 
inal law enforcement, released to the press on 
June 7 by permission of President Scott Loftin, 
must be considered the most constructive and 
informative of all the contributions to planning 
in this field. It will appear in the little volume 
of committee reports of the Association, and only 
the essence of it can be conveyed in the space 
here available. 

The committee’s creation was inspired by 
Prof. John Barker Waite of the Michigan Law 
School faculty, who participated as adviser in the 
drafting of the Law Institute’s model code of 
criminal procedure. The other members of the 
committee are Josph B. Keenan, assistant attor- 
ney general and head of federal law enforce- 
ment; Judge Harry B. Keidan, who some years 
ago was an outstanding figure on the bench of 
Detroit’s remarkable unified criminal court; 
Harry Eugene Kelly of Chicago; Samuel Sea- 
bury of New York; Charles P. Taft II, of Cin- 
cinnati. 

Chairman Waite has long protested against the 
over-emphasis placed on rules of criminal pro- 
cedure. His analysis convinced him that it was 
not nearly so much the weakness of codes, as 
of the political personnel involved in combatting 
crime, that needed attention. The present unani- 
mous report strongly confirms this judgment. 


Personnel of First Importance 


The report points to the futility of laws with- 
out properly selected men to execute them. The 
political dependence of police systems generally 
throughout the country, and as a result, the lack 
of continuity of control, of the training of police 
to modern methods, and other faults, have long 
been appreciated. The recent awakening to the 
political influence brought to bear so generally 
upon short term judges obviates the need for 
extended argument in favor of security of tenure, 
as a main reliance against timid, compromising 
and publicity seeking judges. 

Throughout the report the committee avoids 
any dogmatic position in respect to the means 
for securing and retaining competent officials. 
We do not yet know all our resources in this 
field. There are likely to be found various 
methods of securing desired results. Experimenta- 
tion has always been the American method, and 
it has not lost its virtue, as is so well exemplified 
in our success in improving municipal adminis- 
tration through charter reforms. We are mak- 
ing a start to overcome one patent evil in the 
policing field, referred to in the report as a sit- 
uation presenting ten thousand separate units of 
police “all under absolutely independent and un- 
coordinated commands.” 
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“The time has passed when brawn and alertness 
were the sole qualifications of a satisfactory police- 
man. Crime itself, with its automobiles, smoke 
screens, tear gas and machine guns, its face lift- 
ings, nose reshapings, and finger changes, its or- 
ganization, legal advisers, political protectors, and 
all its other old and new facilities, has developed a 
technic against which mere brawn is helpless, and 
with which only real intelligence, experience and 
scientific training can successfully cope.” 


We Should Utilize Our Civic Resources 


An excellent suggestion is made that officials 
may render higher service if subjected to the 
scrutiny of citizen boards. We have in most of 
our cities ample proof of the value of unsalaried, 
but official, services by appointed citizens on 
various boards. This was the only way out of 
political corruption and ineptitude until city char- 
ters were remade. We have never sufficiently 
understood the principle involved or carried it to 
its reasonable conclusions. 

The committee could have referred, in support 
of this proposal, to the fact that England’s su- 
premacy in law enforcement rests mainly on the 
unpaid services of about twenty-five thousand 
appointed justices, who regulate liquor sales, pub- 
lic amusements and so forth, and try and dispose 
of nearly every criminal charge, from the most 
petty to very serious felonies. It is true that in 
London the work is in professional hands, and in 
the larger centers the justices are supplemented 
by a salaried magistrate, appointed from among 
the barristers, but the volume of work com- 
pleted by the justices is not exaggerated. No 
official and strictly political organization, how- 
ever well paid, could perform such vigilant, im- 
personal, detached and intelligent service as that 
rendered by the citizen magistrates of England 
and Wales, and for the sake only of honorable 
public service. 


Too Many Elected Officials 


The committee extends the short ballot prin- 
ciple to the field of law enforcement. Our in- 
heritance of pioneer conditions still implies the 
election in insignificant bailiwicks of an army of 
petty officials who are left unsupervised. Every 
survey in this field supports the committee’s argu- 
ment for fewer and better selected officials, for 
their organization, and for their superintendence. 

Judicial Unification a Chief Factor 

It is in respect to organization of courts that 
the committee’s recommendations most directly 
parallel the doctrines advanced for years by the 
American Judicature Society. The Society’s first 
formal submission, in 1914, was a concrete plan 
for organizing the judicial personnel of a large 
city in order that all judicial functions might be 
best rendered. While there has been considerable 
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advance in this respect in twenty or thirty cities 
by establishing municipal courts to supplant in- 
ferior magistrates, the judges of full trial juris- 
diction, except in one isolated case, have suc- 
cessfully opposed an organization which would 
impose upon them self-government, statistical 
reckoning, public reports and adequate superin- 
tendence. It is not merely that our city judges 
average high in political power, but more import- 
ant is the fact that constitutional revision is re- 
quired to accomplish a thorough reform, and the 
bar and citizen organizations have not the guts to 
make a fight. Without a campaign there is no 
education of the mass of good citizens, who have 
had no conception of the advantages withheld 
from them by outgrown constitutional details and 
judicial apathy. 

The one partial application of the principle of 
judicial unification came in the creation of De- 
troit’s criminal court. In this case the reformers 
were prevented from obtaining from the legisla- 
ture part of what was needed; but with what was 
reluctantly granted they established a criminal 
court which immediately made a record for effi- 
ciency which has never been equalled anywhere 
by any court. This has all been told before in 
these columns. 

Members of the present committee are aware 
of the vital significance of applying sound po- 
litical principles to court organization, and of 
Detroit’s amazing success. Mr. Samuel Seabury 
has again and again pointed the way out of New 
York City’s sad mess through court reorganiza- 
tion. 


The committee has taken cognizance of the 
striking example afforded, and has recommended, 
in broad terms, that all the trial jurisdiction in 
any locality, and especially in large centers, be 
vested in one court, and that a court with self- 
governing administration. In the federal system 
there is an appointed commissioner to take the 
place of the police magistrate of the state sys- 
tems. There has never been complaint concern- 
ing commissioners of the district courts. 

The principle has been applied, as told in this 
Journal, throughout the state of Virginia, vir- 
tually doing away with independent inferior 
tribunals. The judges of full jurisdiction appoint 
assistants, on salary, who take care of the in- 
ferior jurisdiction assigned to them, under su- 
pervision of the judge who appoints and who 
may remove them. This very great step forward 
challenges every state. In Ohio a similar plan 
has been before the legislature this year, sup- 
ported by the State Bar Association. The horde 
of petty magistrates, on a survey carefully made, 
have been found too expensive, as well as too 
irresponsible. 

In this direction, and in the other simple rec- 
ommendations of the committee, the way is 
pointed to substantial progress in making our 
government perform the first duty of any govern- 
ment—that of protecting life and property effi- 
ciently. It points as well to many a hard strug- 
gle. If the worthy features of our government 
are to be preserved for our children and their chil- 
dren, the fight is worth making and the time to 
start is now. 





Repeal Sentiment Tested in California Bar 


The lawyers of California recently had the in- 
teresting experience of voting on the question of 
repealing the State Bar act. The question was 
raised by an investigating committee of the legis- 
lature, the chairman of which was James F. 
Brennan of San Francisco, once a member of the 
board of governors, and long the champion of 
the lawyers who have looked upon the integrated 
State Bar as a tyrant. The chairman’s view 
must have been that a majority of the lawyers 
wished to be freed from bondage. The result 
should put an abrupt end to that curious delu- 
sion. ' 

The question submitted was “Do you favor 
repeal of the State Bar act?” ‘The votes in favor 
of repeal amounted to 1899, about twenty-four 
percent of the membership. The votes against 
counted 5457. It will be observed that many 
ballots were not returned. While a small per- 
centage did not reach the attention of the ad- 
dressees, the assumption must be that the large 
number not voting were hostile to the idea of 
repeal and did not think the query merited their 
attention. 

It is of course at the same time a blow to the 


recalcitrant members—one which will doubtless 
more than justify itself in putting a quietus to 
the repeal talk—and a matter of real regret that 
there should be nearly one lawyer in four of the 
State Bar who is seriously discontented. As to 
the latter fact it must be remembered that for 
a decade and more California was the Mecca of 
the migrant lawyer and its bar one to be en- 
tered with only crude qualifications. The former 
state association was never able to muster more 
than 1,500 members, a significant fact. 

The profession there has been swollen with 
unfit members, too many even for flush times 
and for unrestricted pettifogging. The beginning 
of organized discipline and standards came 
shortly before the depression. Some thousands 
of lawyers have been going through hell in re- 
cent years. Voluntary letters received by the 
committee handling the plebiscite show that many 
members rebel only against the fee of $7.50, and 
imagine that the Bar’s funds are dissipated in 
selfish ways. There has been some ground for 
dissatisfaction as to quelling unlawful practice. 
The rank and file have not understood the deli- 
cacy of the position occupied by the profession 
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in relation to powerful corporations: trust com- 
panies, banks, realtors and automobile associa- 
tions. Their impatience has appeared to them 
to be justified. 

The State Bar lent all its facilities to the 
plebiscite. It now stands stronger than ever as 
an arm of government with power and with a 
conscience and with an understanding of the 
plight of the unsuccessful practitioner. These 
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are dire times, and it is in such times as these 
that the true American spirit manifests itself— 
the spirit of governing by law justly—but govern- 
ing. Discipline is painful but its end inevitably is 
remedial to all but the dregs of the profession. 

The Oklahoma State Bar again this year fought 
a bill to repeal the State Bar act. It was of 
course again successful, and probably the lid will 
stay nailed from this time. 





Review of Judicial 


For a number of years this JouRNAL has sum- 
marized the published reports of state judicial 
councils as the only present means for acquaint- 
ing the several hundred members of councils with 
the trend of studies made throughout the country. 
There are many instances of serious studies and 
draft bills and rules which have a value in other 
states than those in which they originate. Few 
persons realize what a very large body of labor 
is performed by the councils. A central office 
for co-ordinating their work is very much needed, 
but there is no present means for meeting the 
expense. In fact, the cost of operations, which in 
most states is trivial in comparison with its value, 
is the most serious burden sustained by the judi- 
cial council movement. Where there are appro- 
priations for work, however moderate, the coun- 
cils have in every instance functioned. But leg- 
islators find it easy, especially in the past six 
years, to refuse money. In several states this 
has put a quietus on the work of the councils, 
notably Virginia, Maryland, North Carolina, 
North Dakota, Illinois, Kentucky and Oregon. 
The work has been started in Ohio. There is no 
appropriation in West Virginia. 

In this connection readers will observe the bril- 
liant success of the New York council in its first 
year, which success is to some degree conditioned 
by the very liberal appropriation of $50,000. 

It must be mentioned that some councils do 
not make formal reports; notably the rules com- 
mittees in Wisconsin and New Mexico, though 
they have performed notably. In Missouri and 
West Virginia there has not yet been time for 
more than organization. In four states the coun- 
cil reports are made directly to the state bars— 
in Idaho, South Dakota, Oklahoma and Utah. 
They have all been extremely active on important 
matters. 

In view of the great accomplishments of a num- 
ber of councils it is not too much to say that 
a state without one simply exhibits indifference 
on the part of bench and bar. There is no state 


*The Editor acknowledges with thanks the assist- 
ance rendered by the Hon. J. C. Ruppenthal, secre- 
tary of the Kansas council, in respect to reviews of 
reports from California, Kansas and Massachusetts. 
The New Jersey report will be summarized in the 
next issue, 


Council Reports’ 


on such an exalted plane of administering justice 
that it cannot benefit through the labors of wisely 
selected men rendered as a voluntary contribu- 
tion to good citizenship and the improvement of 
the state’s judicature. 

A very significant trend is the acceptance by 
councils in a number of states of the principle 
that all the courts and all the judges constitute 
together a system which cannot be viewed other- 
wise than one which possesses integration, or 
must be put on the road to integration. The 
most primary conception of the function of the 
state in respect to administering justice is thus 
slowly filtering into the minds of our more pro- 
gressive lawyers and judges, and with it a sense 
of the necessity for coordinated study and ac- 
tivity. 

California 


The fifth report of the judicial council of 
California covers the period from July 1, 1932, 
to June 30, 1934. The pamphlet of 101 pages 
has two-thirds in appendices A to S and a con- 
cise index. The formal report of 35 pages also 
embodies much tabular material. 

Referring to the work of the council, it says: 
“We again emphasize the vital fact that this 
provision (the constitutional amendment creat- 
ing the council) established for the entire state 
a unified court in place of 58 superior courts 
and 4 appellate tribunals theretofore assumed to 


be separate and independent one from the 
other.” 

Other definite accomplishments listed are: 
formulation, adoption, and promulgation of 


rules for all courts of record in the state; the 
development of the master calendar plan for 
courts; pooling of jurors; legislative adoption 
of provisions for uncontested probate matters, 
dispensing with personal presence of parties, and 
having one judge instead of two handle all pro- 
bate matters in the biggest county. 

The judges have cordially cooperated in new 
matters. Over 5,000 assignments have been 
made of judges from areas of light dockets to 
areas of congested dockets. Superior judges as- 
signed to appellate courts disposed of 414 ap- 
pellate cases in 1932-33 and 224 cases in 1933-34. 
Appellate judges have assisted the supreme 
court, and city judges and justices of the peace 
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have assisted the superior and other courts. When 
funds ran low, many judges were found who 
were willing to serve pro tempore on courts of 
appeal without added compensation. The council 
requests separation in legislative appropriation of 
the item of support for the judicial council and 
that for service of judges assigned to other 
counties. 

The 1933 legislature acted favorably on mest 
of the recommendations of the council, but over- 
looked two provisions to meet two situations in 
criminal cases where a trial judge is disqualified. 
Continued recommendations include bills as to 
admissions, and to dispose of abandoned appeals 
summarily. 

The statistical department of the work has 
been able to supply the legislature speedily with 
useful information on many lines with relation 
tod the administration of justice, both within the 
state and in other states. 

A series of tables compares litigation in su- 
perior and municipal courts from July 1, 1925, 
to June 30, 1934. Bar and bench are advised as 
to appropriate form of transcripts and certifica- 
tion, with citation of authorities therefor. 

The tables appended, as in former reports, 
show the condition of judicial business in all 
courts of the state for the two “fiscal” years 
1933 and 1934 respectively. 


Connecticut 


Fifteen pages of the report dated December, 
1934, represent a large amount of competent 
work; they are supplemented by criminal statis- 
tics and draft. acts to make a total of thirty-six 
pages. 

The council is committed to unification of the 
numerous courts of the state. The supreme 
court of errors is constituted of superior court 
judges and the ideal is that its chief justice 
should be the executive director of the entire 
judicial establishment. Unfortunately the pat- 
tern of local courts is various and complicated. 
There are specially created town, city, borough 
and police courts and sixty-five justices of the 
peace. 

A comprehensive bill to make of the town, 
city, borough and police courts a single district 
court, subject to administration by the chief 
justice, has twice failed of adoption. The pres- 
ent report reiterates the need and at length 
argues for the appointment of all such judges 
by the legislature upon nomination of the gov- 
ernor. The terms are short, the courts entirely 
independent and unmanaged, politics is a present 
factor, and the work done by these local courts 
is larger in amount and generally more impor- 
tant in a civic way than that of the higher 


*See the article entitled: “Would Get Con- 
necticut Judges Out of Politics,” Journal A. J. S., 
Apr., 1935, p. 169, 


tribunals... As for the justices it is proposed 
to alter their districts to include the entire 
state, and, apparently, to reduce their jurisdiction. 

An argument is made for changes in the crim- 
inal statistics to conform with the census bu- 
reau’s schedule and a draft act is submitted 
to effect this improvement. 

Careful attention has been paid to the matter 
of receiverships generally and bank receiverships. 
These have taken up too much of judges’ time 
and have cost too much in some instances. The 
recommendation is that in the larger centers one 
judge be assigned to this work, that he conduct 
proceedings informally in chambers, and that 
wherever possible general orders be substituted 
for orders granted on motion; also that a state 
administrator of receiverships be appointed by 
the judges to advise the court and generally 
supervise this field, including the auditing of 
bills of costs. Employment of the new bank- 
ruptcy procedure under section 77-B is discussed 
at some length, the recommendation being that 
in cases of insolvency this procedure be consid- 
ered by the court. 

It is recommended that writs of error be con- 
fined to summary process and matters of law 
only, and that, instead of being available for 
three years, that they be restricted to the time 
allowed for appeals. 

A draft bill prevents prosecutors and their 
assistants from practicing in the courts in which 
they officiate. 

It is recommended that the judicial council 
act be amended to permit a retired judge to serve 
and to make eligible an attorney not in prac- 
tice, the latter proposal intended to make law 
school teachers eligible. 


Kansas 


The eighth annual report of the judicial coun- 
cil of Kansas is continued in the form of the 
last two preceding reports. Nominally the re- 
port was made Dec. 1, 1934,-but in fact was 
published in three parts in April, October and 
December. These parts are widely circulated to 
the bar, the bench, officials and other citizens 
interested. A foreword in each issue outlines 
the matters under consideration. In the April 
part, four lawyers present discussions of (a) 
faith and credit to be given to foreign judgments 
of divorce; (b) the administration of property 
belonging to non-resident decedents: (c) admin- 
istration on estate of a person living—presump- 
tion of death; and (d) draft of probate law re- 
lating to guardianship of minors, incompetents 
and imprisoned convicts. 

The October, 1934, part summarizes the work 
of the supreme court for the year ending June 
30, 1934, and presents a tabular summary for 
seven years, distinguishing original cases and ap- 
veals, and dividing the latter into civil and crim- 
inal. 

Matters considered chiefly with a view to leg- 
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islation, but also as within purview of possible 
court rules are: recognition of foreign attorneys, 
unification of the bar, pleading alibi, depositions 
for the prosecution in criminal cases, appeals in 
criminal cases, and estate of decedent who is 
without known heir or will. The text of a pro- 
posed amendment of the constitution replacing 
the present article of 1859 with a rewritten judi- 
ciary article, is printed. There are set out drafts 
for statutes to organize a county probate court, 
leaving to the supreme court to determine by 
rule the records to be kept by courts, civil and 
criminal code amendments, limiting petition for 
divorce to a statement of cause in general terms 
without detail, effect of foreign decree of divorce, 
selection of jurors, and juries of six persons. 

The December, 1934, part continues the series 
of drafts of proposed acts, including provision for 
a judge pro tem. to be appointed for a district 
court (general jurisdiction) where no other pro- 
vision has been made; also for depositions in 
criminal cases, also requiring alibi to be pleaded 
before trial and removal of inhibition of the 
prosecuting attorney to comment on defendant’s 
failure to testify. Next is a discussion of th: 
trial judge’s authority to comment to the jury 
on evidence. 

Drafts of acts are set out as to appeals in 
criminal actions, administration upon estate of 
decedent without known heir or will, administra- 
tion of decedent’s real estate (in addition to 
personal estate now provided for), and a pro- 
bate code. 

Another draft seeks to develop a probate code 
applicable fully to all classes of estates whether 
of decedents or of persons under disability, and 
perhaps even of absent persons. 

Tables of report of business of the probate 
courts for the preceding year were delayed to 
the next issue (in ninth annual report), but a 
summary of data was published. A table of dates 
of motion days for ten months in 1935 in the 
district courts is added, bringing the report to 
94 pages. 

Since the above report, the legislature of 1935 
has gone much farther than any of its predeces- 
sors in enacting statutes based on recommenda- 
tions, and approval of drafts by the judicial 
council. Among measures so passed are: recogni- 
tion of attorneys from other states; requiring de- 
fendant to plead alibi in advance of trial; limit- 
ing allegation in divorce to the statement of cause 
as set out in the code; effect of foreign decrees 
of divorce; giving state and defense equal num- 
ber of challenges on trial by jury; and admin- 
istration of estates of decedents who leave no 
will nor known heirs. 

All recommended measures not passed by the 
legislature will be offered later whether at a spe- 
cial session if there be such, or at the next reg- 
ular session. Special attention is now directed 
to a new judiciary article to the constitution. The 





primary problem is to reduce it to the shortest 
form, yet preserve all desirable affirmations and 
negations. 


Massachusetts 


The tenth report of the judicial council of Mas- 
sachusetts was submitted Nov. 30, 1934, and has 
112 pages. As “standards to be kept in mind in 
studying our judicial system,” the council say: 
“The courts of the commonwealth constitute a 
single system for the administration of justice in 
conformity to law without delay,” and: “We re- 
gard the courts as a business institution to give 
the people . . . their rights . . . witha minimum 
of time and money.” 

Interest has steadily increased in the function- 
ing of the judicial system. Congestion of courts 
continues a special study. Full time judges is an 
objective, not immediately to be attained. It ‘s 
necessary to know what constitutes a normal load 
for a full-time judge, and to see how many courts 
measure to such standard. Merger of courts 
should be effected. 

Salaries of judges, based on population classi- 
fication, results in relative overpayment to some 
classes and underpayment of others. A salary 
schedule based on the entry or filing of cases, 
civil and criminal, would be better. Special jus- 
tices of district courts should be prohibited from 
practicing in their own courts or any court of 
their division. This should apply, too, to clerks 
and assistants. Draft of a bill to this effect is 
presented. A practice of having clerks of the 
court and probation officers act as prosecutors in 
criminal cases is condemned. 

Giving defendant two trials at his election in 
misdemeanor cases is disapproved. It is urged 
that defendants should elect whether to be so 
tried in the lower court or on general appeal to 
the superior court. If he prefer the latter court. 
the case would be transferred at once with no 
trial below. Problems of courts cannot be solved 
by a policy of inertia dictated merely by appre- 
hensions. 

Small claims procedure is not adequate after 
judgment. Probation officers appointed by dis- 
trict courts should be subject to approval by some 
other power. Involved procedure in charges of 
driving a motor vehicle while under influence 
of liquor is criticized. Confusion as to right of 
way problems of the highway are noted, with 
recommendation that this be studied with a view 
to suitable legislation. 

The work of the supreme judicial court has 
not varied greatly, measured by number of cases, 
for several years. But there has been increasing 
length of time between argument and decision. 
To expedite business, it is suggested (a) to 
shorten opinions; (b) to give the court discretion 
which cases it will consider; (c) that all opinions 
be circulated in print or typed among all mem- 
bers of the court before handing them down; 
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(d) that the court be at liberty to examine rec- 
ords and briefs before argument. Finally, the 
supreme court should assert itself as head of 
the entire judicial system. It should determine 
matters of practice and not throw on private 
litigants the burden and expense of testing mat- 
ters of no principle, but merely of judicial pro- 
cedure. 

Speedier motor vehicle insurance administration 
is needed. Better selection of jurors is again 
set out. The declaratory judgment is recom- 
mended not only for the land court but also for 
the probate court. Settlement of damage claims 
with minors, and attachment of wages have at- 
tention. 

Both houses of legislature have called on the 
judicial council for reports on matters of legis- 
lation. Among these are matters as to deposi- 
tions before trial, libel, special juries, contribution 
between negligent co-tort feasors, and equity 
proceedings in cases of motor vehicle insurance. 

More than a hundred pages of tables of court 
matters add to the valuable accumulation of data 
for ten years by this council. 


New York Council’s First Report* 


The council reports that a statistical system 
for the civil courts of the state has been set up 
by it, effective January 1, 1935. This system, 
says the council, will for the first time in its his- 
tory give New York State an accurate picture of 
the work handled by its judicial machine. 

Figures presented by the council show that 
cases in the supreme court have dropped during 
the past two years from 62,000 to 42,000—a de- 
crease of one-third. 

The most serious delays are in the city court 
of New York where the negligence calendars are 
delayed over four years in one county. 

In the municipal court of New York City the 
delay in jury negligence cases averages a year 
and a half. 

These figures, bad as they are, show some im- 
provement over previous years. 

Aside from dealing with statistics, the council’s 
duty is to recommend to the legislature and the 
courts improvements in the organization, juris- 
diction, administration, practice, and procedure of 
the courts. 

At the present time the council makes thir- 
teen recommendations; three for constitutional 
changes, five for statutory changes, and the rest 
for the appellate divisions. 

Two of these constitutional changes passed the 
legislature last year and if passed this year may 
be submitted to the people. The first provides 
for five-sixths jury verdicts in civil cases and the 
second for direct appeal to the court of appeals 


*The Journal is indebted for this review to 
New York State Bar Bulletin for February, 
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where merely questions of law are concerned. 
The less than unanimous jury verdict, now in 
effect in a score of states, the council believes will 
not only make for more perfect justice but will 
make the jury system less wasteful through les- 
sening disagreements. The direct appeal on ques- 
tions of law is favored by the council as eliminat- 
ing an unnecessary step in litigation. 

The council also favors a constitutional amend- 
ment abolishing a jury trial in cases involving less 
than $250. This would chiefly benefit the mu- 
nicipal court of New York City where over 50,000 
jury trials are demanded each year and where 
over 40,000 jury cases are now awaiting trial. 

To the legislature, the council recommends per- 
mitting a plaintiff to include several matters in 
the same suit, instead of making him go to the 
trouble and expense of bringing different suits 
all against the same defendant. Likewise the 
council has several recommendations by which 
one trial may dispose of several matters which 
under the present procedure have to be tried 
separately. 

The council favors an administrative justice of 
the supreme court for each of the nine judicial 
districts. His duty will be to see that each dis- 
trict functions as efficiently as possible. 

To the justices of the appellate divisions, the 
council: expresses itself as favoring more fre- 
quent assignments of upstate supreme court jus- 
tices to Westchester and New York counties 
where there is great delay. From October to 
December, 141 working days were added by such 
assignments. 

Two rules of civil practice are recommended, 
the effect of which will be to speed up litigation. 
It is indicated that these two rules may be 
adopted shortly by the appellate division justices. 

The council favors opening congested courts on 
the second Monday in September; many courts 
now do not open fully for business until October. 

The council lists twenty-one subjects now under 
consideration. Heading the list comes the uni- 
fication and consolidation of the courts; a large 
subject in which the statistics now being gath- 
ered by the council will prove useful. In New 
York State, says the council’s report, there are 
some twenty different classes of courts, 550 
judges, 30 official referees and 4,000 justices of 
the peace and police justices. It is evident that 
this system could function much more effectively 
if it were properly reorganized so that the work 
of the judges could be equalized and flexibility 
assured. 

Familiar criminal procedure reforms are in- 
cluded, almost all of which require constitutional 
amendments. These include—permitting a de- 


fendant to waive a jury trial and to waive a grand 
jury indictment; abolishing the provision against 
self-incrimination; providing for advance notice 
of alibi defense by the defendant, and reducing 
the number of peremptory challenges. New York 
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permits more peremptory challenges in criminal 
cases than any other state in the union. 

The council is also studying the problem of 
prohibiting the practice of law by public officials. 

Leading the procedural subjects is the impor- 
tant subject of extending examination before trial 
procedure which, it is said, will materially de- 
crease congestion in the courts due to negligence 
cases. The council recently held a public hearing 
on this matter in New York City. Other impor- 
tant procedural matters include making more 
effective the means for collecting money judg- 
ments; making more effective the official referee 
system; reducing expense of records and briefs 
on appeal and reducing expense in real estate 
mortgage foreclosures; and increasing costs as 
penalties against unreasonably bringing or defend- 
ing suits. 

The policy of the council is stated to be to 
consult freely with the bench, bar, and interested 
lay organizations. The council expects to present 
to the legislature within the coming four months 
comprehensive recommendations on the subjects 
now under consideration with proposed legislation, 
which will have previously been submitted to in- 
terested bodies through the state. 


Ohio 


The third report of the Ohio council, dated 
December, 1934, deals with fewer topics than 
others owing to a “lack of adequate funds to 
conduct studies.” The opinion is expressed that 
means for more extensive investigations would 
result in “considerable financial saving . . . in 
the administration of justice.” 

Because the supreme court’s work has been 
greatly augmented in recent years information 
was secured, with the aid of Dean H. W. Arant, 
as to the situation in other states with respect 
to stenographic and law clerk service and means 
for temporary additions to the court. The data 
recorded shows that in most states these needs 
are met, and in varying ways. A study of rule- 
making power is also being made by Dean Arant, 
to be the subject of future reporting to the leg- 
islature. 

For several years unification of the judicial 
system has been considered. The council now 
supports the Ohio Bar Association in its stand 
for abolition of justice courts. Their functions 
would devolve uopn the common pleas courts in 
a division of small claims and minor offenses. 
(See Efficient Justice in Small Actions, in this 
Journal, vol. 18, p. 46.) 

The most thorough study of justice courts 
yet made produced data published in this re- 
port. A survey made for the council by Prof. 
Silas A. Harris comprised twenty-nine counties, 
and another county was studied by Prof. Paul 
A. Douglas. The information is of interest to 
many states. In a summary of conclusions the 
Harris report gives no comfort to the petty 
magistrates. The volume of their work is dimin- 


ishing rapidly “with the lack of specialization. 

. .” In only two counties would an addi- 
tional common pleas judge he needed and only 
a few counties would need a full time commis- 
sioner to serve in place of the numerous jus- 
tices. “Justices of the peace are more zealous 
in collecting costs than in enforcing penalties 
in criminal cases.” The mayors courts, however, 
should be retained for preliminary hearings, and 
if they abuse their powers may be restrained by 
appropriate legislation. The danger appears to 
be that of financing “municipal operations by 
criminal prosecutions.” 

The council has considered creating a more 
flexible appellate court system and of utilizing 
judges as aides to the supreme court and will 
report later. Meanwhile a proposal is extant to 
merge the appellate and supreme courts as pro- 
posed by Prof. E. R. Sunderland. (See this 
Journal, vol. 18, p. 182.) The recommendation 
is made that the supreme court’s original juris- 
diction be restricted to prohibition and pro- 
cedendo. 

This report is especially valuable in other 
states because of the data and analysis of justice 
of the peace courts, comprising fifteen pages. 


Texas 


The activities of the Texas council have been 
directed mainly to improvements in civil pro- 
cedure and the report presents twelve proposed 
bills with notes and explanation thereof. Briefly 
stated, the bills provide for: 

F iling additional copies of pleadings. 

Providing for brevity in records on appeal. 

Requiring defects in pleadings to be raised in 
the trial court. 

Limiting the venue to the county of residence 
except as to contracts which fix the county or 
a definite place therein. 

Withdrawing the right to the writ of error 
to the end that there be but one appeal. 

Permitting the appellate courts to allow un- 
substantial errors to be corrected or waived. 

Preventing reversals on unsubstantial grounds. 

The tenth bill provides for regulation of the 
bar by the supreme court, which is given power 
to provide a form of inclusive organization. 

To enlarge the supreme court to nine mem- 
bers and the court of criminal appeals to five. 
Also to permit justices of the court of civil 
appeals to be assigned to work in the supreme 
court, and district court judges to be assigned 
to the courts of civil appeals and court of crim- 
inal appeals. 

To obviate campaigning for the office of judge 
it is recommended that nominations be in con- 
ventions, and with a two-thirds majority vote. 

There are seventeen pages of judicial statistics. 
It appears that in the more populous counties 
trial dockets are about a year in arrears. The 
legislature is asked to consider whether it is bet- 
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ter to create more courts or to employ more 
fully the expedient of assigning judges from 
districts not having congested dockets. The lat- 
ter method is recommended. 

The entire report makes seventy-six pages, and 
represents an almost incredible amount of pains- 
taking work. 


Washington 


A state’s good fortune in having a judicial 
council and a supreme court with rule-making 
power is illustrated in the Washington council 
report dated January, 1935. Several recom- 
mendations of the council had already become 
law by the adoption of draft rules by the supreme 
court before the governor and legislature re- 
ceived the report. The report says that when 
the council was created in 1925 some objectors 
appeared among the lawyers. But now “The 
bench, bar and public look upon the council 
as a clearing house for all projects concerning 
the administration of justice and are cooperat- 
ing most thoughtfully and most earnestly as 
shown by hundreds of letters received by the 
council suggesting new projects or commenting 
upon projects under consideration.” 

The fact that in several instances proposals 
for improvement in the state’s government or 
laws, or rules of court, have been approved in 
a statewide referendum to the bar indicates that 
the recently formed State Bar has become an- 
other helpful factor. The council, composed of 
judges, legislators and practitioners well serves 
the end of coordinating reform efforts in the 
field occupied by bench and bar and legislature. 
It serves the legislature and the supreme court 
in studies and drafting and it informs the bar 
through frequent submissions of proposals. 

The report quotes from comment made in 
this Journal (vol. 14, no. 2, p. 37) when the 
referendum plan was adopted, as follows: 

“Tt will go far in educating the body of prac- 
titioners to the need of suggested changes. . . . 
It may involve a great deal of effort and re- 
quire considerable time, but it will eventually 
integrate opinion along lines already developed 
by leaders... . 

“It promotes confidence in the wisdom of the 
proponents of change. It creates a powerful edu- 
cative force that is needed fundamentally at this 
stage of bar development.” 
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In noting this instance of prophetic fulfillment 
it should be added that in Washington a bar 
referendum means far more than merely mark- 
ing a ballot; voting comes after discussions in 
the local associations. And at the present time 
plans are being made for further vitalizing these 
locals. 

The report recommends creation of a single 
parole board, in place of one for each reforma- 
tory. A draft act supplements this advice. It 
was found that an average of three months in- 
tervened between indictment and conviction, and 
the average time to a decision on review required 
fourteen months. The council took this up with 
the supreme court and a number of alterations 
were made in the rules to reduce the time. An- 
other draft act creates a division of identification, 
investigation and statistics for the state patrol. 
Adoption of a bill relating to pleas of insanity 
is recommended. 

A constitutional amendment is required to per- 
mit a verdict of conviction by ten of twelve 
jurors, and a draft resolution is presented and 
recommended. Another resolution enables the 
supreme court, whenever the emergency exists, 
to appoint one or more superior court judges to 
assist in appellate work. It is found that jury 
trials for juveniles impede administration, and 
the recommendation is that they be abolished. 
A declaratory judgment act is recommended. 
Various improvements in the civil practice are 
recommended. The vote on these rules, and on 
other proposals, by bar referendum, is shown, 
and majorities run as high as eight to one. 

The foregoing sketchy account shows very well 
that the state of Washington has an excellent 
set-up, with its rule-making authority in both 
civil and criminal procedure, its judicial coun- 
cil and its integrated bar and that it is employ- 
ing these advantages to improve procedural law. 
No mention is made of the State Bar’s attempt 
to substitute salaried district judges for justices 
of the peace, nor to provide an appointive sys- 
tem for the judiciary. These must be added 
to the picture of progress. 

The report names twelve additional projects 
on which the council will report later. The more 
important appear to be a statistical study of 
the judicial system, a comprehensive study of 
the relative cost of litigation to the litigants 
and to the taxpayers, and reducing frivolous ap- 
peals in the supreme court. 





The common law, which is the governing force of our life, is 
the product of slow and measured growth. Legislation does not 
know its established methods and has not its flexibility and capac- 
ity for adaptation. It is a grave error for a court to relegate to 
the legislature the duty which is knocking loud at its door.— 
Justice George W. Wheeler (dissenting opinion in Kotler v. Lalley, 112 


Conn. 86, 151 Atlantic 433). 








Michigan Bar Integration Bill Adopted 


Apparent Defeat Turned Into Brilliant Victory—Brief Act 
Confers on Supreme Court Power to Organize Bar 


A really notable triumph is recorded for the 
Michigan State Bar Association. With but one- 
fourth of its potential membership it succeeded 
after a venturesome struggle in obtaining most 
emphatic approval of its integration program by 
a badly confused legislature.. The first record 
vote was in the house, where a majority of two 
votes against the bill, resembling closely the 
California bar act, gave ample cause for fear. 
Following custom, however, there was a vote to 
reconsider. - 

Several weeks elapsed and during that time 
the Association decided to introduce a very brief 
bill, conferring on the supreme court authority 
to provide for the inclusive organization of the 
profession. This was following the Kentucky 
example, and the effect was similar. When the 
short bill came up for a vote it was passed by 
the house with the astonishing tally of 86 to 13. 
In due time it reached the senate and was passed 
with but three dissenting votes. The governor, 
who had recommended such a measure in his first 
message, was ready to sign and did so. 

This extraordinary reversal of fortune is ex- 
plained in this manner: The Association had sev- 
eral times before suffered defeat for its extended 
bill, notably two years ago. It had this year 
Kentucky’s brilliant success as a guide. Rampant 
foes of the Association’s program secured pledges 
from a majority of the representatives, and the 
pledges were kept. But many of the members 
voting adversely had been educated on the sub- 
ject, and they found after delivering pledged 
votes that they had incurred a great deal of 
odium. 

The way out was not hard to find when the 
short bill was introduced. Having no personal 
interest in the matter, many representatives took 
the position that they had performed their full 
obligation to the opponents. They had specifically 
agreed to vote down a specific measure, and they 
had done so. But a different measure meant a 
different situation. It gave them the opportunity 
which representatives, so called, in a tight place, 
always esteem—the opportunity to please both 
sides. 


Some Proponents Lost Their Temper 


The Michigan Association weak in numbers, 
but having strong lay support, won out because 
there were enough of them who had got good 
and mad over the situation. They were under 
odium because of the conduct of hundreds of 
lawyers who sneered at the Association. They 
were determined to have it out with that legis- 
lature, and they were wisely counseled by lead- 
ers who understood the temper and inclinations 
of legislators. 

Here is the reason for thinking this victory 
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so significant. In no other state having such a 
large metropolitan center has this fight ever been 
won before. Detroit, the fourth largest city, 
has half the population and half the lawyers of 
the state. It is in large urban centers that bar 
discipline finds its hardest probiems. In a num- 
ber of states having no such prejudicial condi- 
tions it has been an easy matter to get legis- 
lative sanction for bar organization bills. But 
in Michigan there was a desperate situation. This 
state is the first of large population among those 
east of the Mississippi to acquire such legisla- 
tion. The California Bar’s campaign was made 
easy, for reasons often told, as compared with 
the situation in Michigan. And Michigan’s suc- 
cess, to be reported before 1937, will immensely 
stimulate integration sentiment in central and 
eastern states. Bar integration from this time 
ceases to be sectional. 


The Essential Factors of Bar Integration 


This JouRNAL has said repeatedly that the es- 
sence of bar organization lies not peculiarly in 
any lengthy text; it lies in inclusive membership, 
equal liability for dues, and equal participation 
in control through elected representatives. This 
has been amply demonstrated in South Dakota 
and in Washington, with brief and general stat- 
utes. And Kentucky has demonstrated further 
the “third route to integration,’ which lies 
through powers conferred upon the supreme court. 
(The second route is that pursued in Ohio, where 
the court is expected to act of its own initiative. 
It will doubtless do so if assured that there is 
not too much political dynamite in the proposi- 
tion. The judicial “orbit” is growing.) 

And so we have preached that the best bar 
organization bill is the bill most readily obtained. 
There are as yet no facts to controvert this 
theory. 

As this is being set down only Oregon and 
Michigan have suceeded this year, out of a field 
of fourteen. In both instances there was legis- 
lative leadership of a high order. It is disappoint- 
ing to have so few successes, but the movement 
marches on. There must be more determination 
on the part of proponents. They must get “good 
and mad.” And they must learn legislative 
strategy. 

The secretary of one unsuccessful bar associa- 
tion this year reports that unexpectedly two 
prominent attorneys came out against the bill, 
so nothing could be done. This is the perfect 
picture of the kind of state bar associations that 
have been prevalent, and that still exist in some 
states. Go through the proceedings of half the 
voluntary state bar associations in the country 
over a period of twenty years and you will find 
that in few of them has there been the attaiament 
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of any worthy goal dependent upon legislative 
sanction. All the machinery that could be de- 
vised, a score of committees hard at “work” ev- 
ery year, many really enlightened and devoted 
members, a never dying but imbecile optimism, 
and a sell-out by lawyer legislators every two 
years—this is the picture of most voluntary state 
bar associations. 

If they are ever to justify their existence it 
will be because they cradle the principle of bar 
power through bar government on an inclusive 
basis. The merging of these Pickwickian organ- 
izations into official state bars is the beginning 
of existence of a bar. It is the emerging of 
the worm from underground, to the light of the 
sun, the acquiring of wings. (Worms lack even 
the capacity of mating, if we understand our 
entomology, but we do not press the proposition.) 


Promising Factors in Michigan 


The Michigan supreme court since 1850 has 
had full rule-making authority. Wise lawyers put 
it into the constitution as an answer to David 
Dudley Field’s philosophy of legislative hege- 
mony. It was used a few years ago to thor- 
oughly modernize civil procedure. Criminal pro- 
cedure was revised in legislature a few years 
earlier. The Michigan judicial council has been 
a great factor in these advances. It will surprise 
many lawyers to learn that in Michigan the 
judges qualify the jurors exclusively, as in Eng- 
land. The judges have the power to advise 
jurors on the facts. There was an early fiasco 
in the exercise of this power, resulting in re- 
versal. One example was enough. Any man 
fit to be judge can easily keep his advice within 
its proper scope. The mere existence of the 
power goes far to prevent improper conduct by 
counsel. The existence of the great law school 
accounts in large measure for Michigan’s prog- 
ress. Michigan tried Prof. Claude Horack’s pro- 
posal of having the attorney general prosecute 
in all disbarment proceedings. The plan has 
not been sufficient in this state, though there has 
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been much activity. In our April number we told 
why we think Michigan is likely to be the first 
state to follow California in making judicial ten- 
ure secure. 


Organized Lay Support for Bar 


It is impossible fairly to apportion credit to 
those whose unselfish labors brought about en- 
actment of the bar organization bill. There are 
too many. But Representative George Watson 
deserves especial mention. No state has had a 
more intelligent or vigorous proponent than Mr. 
Carl V. Essery, president of the Association a 
year or two ago. Notable especially is the great 
work done by Professor Mark Jefferson of the 
State Teacher’s College at Ypsilanti, who wanted 
to do something, though a layman, for the ad- 
ministration of justice, and devoted his spare 
time to organizing Kiwanis. Without the work 
done by this civic organization success might 
have been impossible. 


Text of Michigan State Bar Act 


Section 1. There is hereby created an asso- 
ciation to be known as the State Bar of Michi- 
gan, the membership of which shall consist of all 
persons in the state now or hereafter regularly 
licensed to practice law in this state. 

Section 2. The supreme court is hereby au- 
thorized to provide for the organization and reg- 
ulation of the State Bar of Michigan; to pro- 
vide rules and regulations concerning the con- 
duct and activities of the Association and its 
members; the schedule of membership dues there- 
in, which dues shall not exceed five dollars per 
annum, nonpayment of which shall be ground for 
suspension, the ethical standards to be observed 
in the practice of law, and the discipline, suspen- 
sion, or disbarment of Association members. Un- 
der such regulations and restrictions as the su- 
preme court may prescribe. the power of sub- 
poena may be conferred upon the Association or 
its officers and committees for the purpose of 
aiding in the cases of discipline, suspension, or 
disbarment. 





New York Council 


The new judicial council in New York has 
swung out broad and handsome with sixteen recom- 
mended bills enacted in the recent session. This 
certainly makes a record, one in which the legis- 
lators should take pride. On the part of the 
council it is merely a matter of duty; on the leg- 
islators’ part it is a largesse of acquiescence. We 
are not told how many bills were defeated. We 
notice, however, that the energetic secretary of 
the council has adopted the excellent practice of 
telling the press what the council does. 

Here is a brief summary of results: 

A resolution submitting to the voters this year 
the proposal for constitutional amendment to pro- 
vide a five-sixths verdict in civil cases. 

A resolution to permit waiver of jury trial in 


Scores Sixteen Runs 


criminal cases, which must be approved by a sub- 
sequent session. 

The official referee system is revised and ref- 
erees will be able to try cases under $50 in the 
municipal court; they are forbidden to practice 
law. Another adoption of a flexible, inexpensive 
arm of judicature, and significant as such. 

Forty-three sections of statute are revised to 
make supplementary proceedings (a vital pro- 
cedure which has been branded as “inexcusable’’) 
effectual in collecting money judgments. 

Then come eleven revision of civil practice to 
rout out limitations of judicial power, and one 
revision in respect to criminal appeals. 

There have been also adoption of two recom- 
mended rules by the appellate division. 
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Bill to Muzzle Federal Judges Condemned 


Everybody knows that the continual reversal of judgments, 
the sending of parties to a litigation to and fro between the trial 
and appellate courts, has become a disgrace to the administration 


of justice in the United States. 


Everybody knows that the vast 


network of highly technical rules of evidence and procedure which 
prevails in this country serves to tangle justice in the name of 


form. 


It is a disgrace to our profession. 


It is a disgrace to our 


law, and a discredit to our institutions.—/lihu Root. 


A bill referred to the judiciary committee of 
the house early in the present session of con- 
gress (H. R. 4328) might well be entitled: “A 
bill to enable counsel to put the judge on trial 
in any jury case in a district or federal 
court . . .” etc. It contains all the tradi- 
tional limitations upon the court’s power to really 
aid a jury to arrive at a rational conclusion. It 
provides material to promote appeals upon meta- 
physical points. The text is not here presented 
because of lack of space and because such an 
act would be unconstitutional. 

Reference is made, however, because bills of 
this character reflect the untiring efforts of a 
good many prominent lawyers who hope to en- 
large their hunting preserves—lawyers who live 
and thrive on the perversions of jury trial, and 
who, more than any other agency, tend to pre- 
vent jury trial, as it should be, from getting 
a fair test in our state courts. 

We refer to the matter also because it affords 
opportunity to publish a criticism of the bill 
written by Mr. Frank W. Grinnell, of Boston, 
in response to a request from the introducer of 
the bill, who is a member of the house judiciary 
committee. We can assuredly count upon pre- 
serving to the judges of our federal courts their 
proper constitutional powers; but this is not 
enough. There must be recovered for justice 
and for decency in procedure the common law 
powers of judges lost long ago in many states. 
We must make jury trial commend itself as a 
rational thing to rational men. So much by 
way of introduction to Mr. Grinnell’s:trenchant 
comment: 

“T am not only utterly opposed to legislation 
of this character, but I believe it to be a, legis- 
lative interference with the natural, reasonable 
constitutional and common law functions of a 
judge, which is invalid under the clear opinions 
of the supreme court of the United States. The 
latest opinion in which the relations of the judge 
and jury are discussed is the opinion of Chief 
Justice Hughes in Quercia v. U. S., 289 U. S. 
466, a case which arose here in Massachusetts. 
In that opinion, the chief justice reaffirms what 
has been frequently said before by the court that 
the common law jury trial provided for in Amer- 
ican constitutions is ‘a trial by a jury of twelve 
men in the presence and under the superin- 
tendence of a judge empowered to instruct them 
on the law and to advise them on the facts.’ As 
the chief justice says, ‘Under the federal con- 


stitution the essential prerogatives of the trial 
judge as they were secured by the rules of the 
common law are maintained in the federal court’ 
(see p. 469). On pp. 470-471, the chief justice 
describes the ‘inherent limitations on the common 
law function of the judge’ in talking to a jury. 
I believe that this opinion of the chief justice on 
pages 470-471 is a far more effective protection 
to the rights of litigants in the federal courts 
than any statute that your committee or the en- 
tire American bar can invent. 

“T am perfectly aware that many lawyers 
throughout the country talk in emphatic terms 
about the need of competent, able judges on the 
bench and after they get them on the bench, 
they then support legislative measures to muzzle 
or otherwise hamstring a competent judge from 
performing his reasonable, common law and con- 
stitutional functions. 

“IT am aware that in some states they have 
requirements that judges should reduce their in- 
structions to writing before they say anything 
to the jury, etc., as is provided in your bill and 
that the instructions shall be read by the court, 
as provided in section 2. I can not see why 
lawyers should so often suggest and support pro- 
ceedings inside of a court room in dealing with 
juries which no group of reasonably intelligent 
men would tolerate in any important transaction 
outside of a court room. I think it is this sort 
of nonsense which is reducing public confidence 
in the courts and the bar and driving business 
out of the courts to arbitration and other admin- 
istrative tribunals. 

“Such statutes as your proposed act seems to 
me merely attempts on the part of a legislature 
to administer justice by wholesale in advance in 
cases which they know nothing whatever about 
instead of trusting a competent judge to admin- 
ister justice which is his constitutiional duty to 
do. If there are some incompetent judges on 
the federal bench, that is no reason for setting 
the standard of the administration of justice at 
the level of the incompetent. 


Where Actual Danger Lies 


“In my opinion, there is more danger to the 
real administration of justice in the overpower- 
ing personality of counsel on one side or another 
who wishes to influence a jury in his own par- 
ticular way and who is paid to be partial than 
there is in the administration by a federal judge 
of his common law functions in talking to a jury 
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untrammeled by such rules as are suggested in 
your draft statute. 

“Reading instructions to a jury seems to me 
the most lifeless method of instructing a jury. 
All such rules are calculated to encourage the 
development of poor judges catering to laziness 
and lack of hard thinking. You know and I 
know that the most interesting people to listen 
to are the people who talk without notes instead 
of reading. A judge ought to be able and free 
to explain the law and the case without reading 
a lot of stuff. The test of a good judge is his 
ability to charge a jury fairly. We should keep 
our system adjusted so that it calls for and en- 
courages good judges rather than poor ones. 

“T trust that you will not misunderstand the 
freedom with which I have expressed myself in 
this letter, but feeling as I do and believing as 
I do that your bill and all similar attempts to 
muzzle and restrict the federal judges are clearly 
unconstitutional and will be so held on the first 
opportunity that arises, I think you will wish to 
have my views stated clearly and vigorously in 
order that you may test them better. 

“Approaching the question from another point 
of view, it would seem to me very strange that 
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after congress passed an act last June expressly 
recognizing the authority of the supreme court 
of the United States, to make rules in actions 
at law for all federal courts, that a committee 
of congress should now consider passing such an 
act as House 4328, which not only undertakes 
to change the common law rules under which 
justice has been administered by federal judges 
for one hundred and fifty years, but should do 
this directly in the face of the declared policy 
of the act of last June that rules for the con- 
duct of cases should be made by the courts. The 
making of such rules is now being studied by the 
bench at the request of the attorney general of 
the United States. I have recently been asked to 
setve on a committee in this district for that 
purpose by Judge Brewster of our district court. 

“Under the act of last June, the proposed act 
which you have submitted to me would be sub- 
ject to immediate elimination by the supreme 
court of the United States. In view of the opin- 
ions which I have referred to that the act would 
be an unconstitutional invasion of the judicial 
function, I should suppose that it would be elim- 
inated by rule of court.” 





Excessive 


Litigation 


Address by Hon. Edward F. Finch, Associate Judge of the Court of 
Appeals of New York, at the Society’s Annual Meeting May 8, 1935 


It would be impossible for me to speak at 
the annual meeting of the American Judicature 
Society without expressing my admiration for 
the unselfish public service continually being ren- 
dered by your President, Mr. Newton D. Baker, 
and, in the cause of a more efficient administra- 
tion of justice, by your distinguished secretary, 
Mr. Herbert Harley. President Baker is known 
and admired by all the thinking people of our 
country for his aid to good causes and Mr. Har- 
iey is likewise known and admired for his con- 
tinuous labors in behalf of a more efficient ad- 
ministration of justice. The monthly Journal 
of the American Judicature Society is one of the 
most helpful and most interesting of all the legal 
journals I receive. May I also congratulate you, 
at this time, on the fundamental importance of 
the topics which you have chosen for your 
program. 

Nothing can be more important than a non- 
political check on the judicial character and fit- 
ness of those appointed or elected to the bench. 
It is not going too far to say that one of the 
firmes: pillars of our governmental structure must 
always be the integrity and judicial qualification 
oi the members of the bench. 

George Washington, the 146th anniversary of 
whose inauguration has just been celebrated, in 
a letter to his future Attorney General, written 
September 27, 1789, phrased the idea which I 


have just expressed as follows: “The true ad- 
ministration of justice is the firmest pillar of 
gocd government.” It is interesting to con- 
sider too how strong this idea was in Wash- 
ington’s mind, because he expressed it with 
varying verbiage on a number of occasions. In 
a letter to John Rutledge of South Carolina, 
who had been nominated to the supreme court 
by Washington, Washington wrote: “Regarding 
the due administration of justice as the strong- 
est cement of good government,” etc. A fur- 
ther variation of the same idea was contained 
in a lettér which Washington addressed to each 
of his appointees to the supreme court, formally 
notifying him of his appointment. In these let- 
ters, which were dated September 30, 1789, 
Washington said: “Considering the judicial sys- 
tem as the chief pillar upon which our national 
government must rest, I have thought it my 
duty to nominate for the high offices in that de- 
partraent, such men as I conceived would give 
dignity and lustre to our national character.” 

I am glad to see the interest which this sub- 
ject has received in the past year. Almost a 
ear and a half ago, I made this the subject 
of an address which I was asked to make before 
the annual meeting of the New York State 
Bar Association and was haled as an impractical 
innovator when I repeated the same address by 
request before the New Jersey State Bar Associa- 
tion. An interesting vote occurred when the 
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plan proposed by me was brought before the 
judicial council of New Jersey. The council 
consists of lawyers and judges. The lawyers 
on the council voted unanimously for the plan 
and the judges voted unanimously against it. 
My informant said, with a laugh, that it was 
strange the judges voted against it; because they 
all had good records and would have been re- 
nominatec anyway. Since that time there are 
at work active committees in a dozen states, and 
California has adopted a constitutional amend- 
ment requiring that before a judicial appoint- 
ment in the higher courts shall be effective it 
must be confirmed by a majority of the board 
of qualifications, consisting of the chief judge of 
the state, the presiding justice of the intermedi- 
ate appeilate court and the attorney general. 

In considering this subject, it seems to me 
that three or four important things stand out. 
In the first place there should be no interfer- 
ence with the prevailing method of nominat- 
ing or choosing judges. However constituted is 
the board which passes on the judicial charac- 
ter and qualifications of those about to be ap- 
pointed or elected, it should have only veto 
power on the ground of lack of character and 
fitness for the judicial office. Just as commit- 
tees on character and fitness have successfully 
recommended candidates for admission to the 
bar, after they have completed their studies 
and passed their examinations, so a board of 
qualifications should pass on the judicial char- 
acter and fitness of those desiring to be nom- 
inated or appointed to the bench. It cannot be 
gainsaid that it is many times more important to 
have the character and fitness of judicial officers 
passed upon than it is to have the character of 
those about to be admitted to the bar so ex- 
amined. 

The second point of importance requires that 
this board on qualifications should be absolutely 
divorced from politics and not thereafter cap- 
turable by the politicians I think the politicians 
themselves would be the first to recognize the 
need of such a board and would desire that it 
should be non-capturable through politics. My 
experience has been that those who are in active 
political life often desire the best things for the 
community, provided that their opponents would 
likewise not be able to capture boards and com- 
missions set up for the public benefit. Whenever 
a board or a commission created in the public 
interest is captured by politics and political ap- 
pointees, then instead of a protection, it becomes 
a shield to fasten on the public the very evils 
it was set up to guard against. 


Rule-Making Must Return to Judiciary 


Another subject of your program is the rule- 
making power of the courts. The extension of 
the rule-making power committed to the supreme 
court of the United States under the new act of 
congress causes hope to rise in the hearts and 
minds of all those who have longed to see the 
dawn of a better judicial procedure. The ex- 





tension of the rule-making power of the courts is 
the best means of ending a division of authority 
between the legislature and the courts which has 
fastened on all the so-called code states an in- 
flexible, archaic procedure, in which the legis- 
lature has prescribed the most minute and in- 
significant details of procedure. I suggested the 
formation of and worked with a committee of 
the bar in New York, in the preparation of a 
report to extend the rule-making power of the 
courts there, giving to the courts all except the 
so-called structural provisions which were left 
in the Civil Practice Act. The legislature, 
however, did not wish to relinquish its power 
over legal procedure. If the courts could only 
have the same right to their procedure that 
every new commission or body created by the 
congress or a legislature has, the courts would 
straightway have a procedure less archaic and 
better fitted for the immediate work in hand 
and thereby at once confer upon the legal pro- 
fession a benefit which they themselves as yet 
have not fully realized. Then many would 
turn to the legal profession to have righted 
wrongs which they suffer, whereas now they 
feel that much of the litigation is concerned 
with purely procedural matters having small rela- 
tion to the merits of the controversy. Thus 
would the tendency to encroach on the work of 
the legal profession through the setting up of 
boards and commissions cease to make the rapid 
inroads on the legitimate work of the legal pro- 
fession which it has recently made and is con- 
stantly continuing to make. 

The subject which I have chosen tonight to 
bring to your attention seems to me to compare 
in importance with the two subjects I have just 
mentioned, if indeed it does not surpass them in 
importance. 


The Litigation Racket 


At the present time our courts are carrying a 
load they were never designed to carry, to the 
great delay of genuine litigation. Business men 
and the community are paying a yearly tribute 
which they should never be called on to pay. 
Such litigation which, for a better word, I will 
call “nuisance litigation,’ might almost be called 
a litigation racket. Like all similar enterprises, 
it thrives upon a defect in the law. What, 
then, is this defect upon which it thrives? 
Namely, frequently the winner of a lawsuit loses 
in any event, because the costs which the suc- 
cessful party may recover are not sufficient to 
reimburse in any substantial way the expense 
which the winner has been put to. No matter 
how righteous is the cause of the winner, under 
our system he must bear his own expenses. Ever 
present is the temptation to settle to avoid in- 
creased expenses for which there is no reim- 
bursement. The old saw about the client pos- 
sessing satisfaction in winning the lawsuit but 
the lawyer receiving the money, is not an idle 
jest. There is hardly an urban community in 
the land sufficiently large that the doings of the 
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individual member go unchecked and unwatched 
that does not suffer and is not bewildered by 
the avalanche of litigation which is overwhelm- 
ing its courts and delaying the trial of honest 
disputes. The toll taken out of legitimate busi- 
ness for the settlement of nuisance value litiga- 
tion is stupendous, as the comptroller of any 
business of any size can readily show you. And 
over all hangs a cloud of injustice, because a 
defendant unjustly sued feels that in resisting 
the unjust claim he is incurring expenses for 
which he will not receive reinbursement and that 
his only escape is by the payment of a sub- 
stantial amount in settlement, which will be less 
than his increased costs if the litigation is con- 
tinued. Again, we have the merchant who is 
faced with the dilemma and has to deduct from 
a just bill the something less than the expense 
of the cost of collection. 

Like taxes we have grown accustomed to this, 
but unlike taxes we can rid ourselves of this 
incubus. The only organization in New York 
which is now active in taking up this subject 
is that splendid organization known as the New 
York Credit Men’s Association. 

Only a few years ago the Bar of the City of 
New York, aroused by the prevalence of so-called 
ambulance chasing, started an investigation which 
resulted in the preferring of charges against al- 
most a hundred members of the bar and the dis- 
barment of upwards of thirty members of the 
bar and the disciplining of many more. This 
had to do with only one side of litigation, namely, 
tort litigation arising mostly out of so-called 
accidents. An illustration of the lengths to which 
this ambulance chasing went may be given. An 
injury happened in the street, the person in- 
jured was placed in a taxicab to be taken to the 
hospital, whereupon a runner with a retainer for 
a lawyer jumped in the taxicab when it stopped 
at the first traffic light. A corps of runners, 
each provided with an automobile, was a part of 
the equipment of one disbarred firm. As a con- 
comitant are the twin evils of magnifying the 
injuries and of creating them when they do not 
in fact exist, as is illustrated by those who had 
a worn door mat which they carried from apart- 
ment house to apartment house to justify al- 
leged injuries. 

The Appellate Division of the First Depart- 
ment, in an attempt to deal with the problem, 
created a rule that all contingent retainers in 
personal injury actions must be filed. Figures 
would seem to indicate that the evil of ambu- 
lance chasing is as prevalent as ever. The fig- 
ure for the year 1930, being the first full year 
after the adoption of the rule, is 66,957. Figures 
for succeeding years follow: 


ee ee 75,621 
ene 82,773 
ee ee 86,180 
RINE SS SER: 97,846 


Of course, no one assumes, even for a moment, 


OF THE 


that these figures represent entirely or even in 
large part nuisance litigation. 


Contingent Fee Cases Predominate 


In New York County, on the calendar on 
June 30th last there were 11,262 untried causes 
of action. Perhaps you would be interested in 
analysis of this list. Classifying those actions 
where there were more than six under a head- 
ing, the list is as follows: 





Account Stated ......... ‘Gne ww ekulen ewes as 
Alienation of Affections................. 62 
EE GS NE x cc cecsssepacvescees 46 
PT cs. chsde sewer tevecnnanees 9 
EE Serre er er er ee 850 
ci eievtcabersadcecens 46 
NS FOCUUES ccc ccc vsccscaccecss 35 
die eeie yen nee ee aes 110 
Compensation for Services.............. 123 
PE Leccentcesdessedeceteseaes 127 
PD 2c cb ekkcesdeaweibaeesean one 128 
PE .Cinetevdbdheesesiberecrsrenese 27 
False Arrest and Imprisonment.......... 52 
cin cntadded tx vere cexwnrs 10 
GO 8” ror rrr Terr Te 178 
Goods Sold, Delivered and Accepted..... 73 
PE  a.tshceeneeecakeaccaneene ss 47 
CE ED 9.6 pemesesecensssecsues 198 
eke bidmekivce bass ee oh 0b 8% 13 
Es cove cen eseeneneseons 159 
eis ieee a benes es oa Bae 32 
Malicious Prosecution ................. 26 
CE svcdorbbevesewtsscweveesas 62 
ec ade hwhaebene eked #4 7 
ED 050s tneskaede he xwh 10 
TE cc ccddvindaeesveens sa eesnes's 36 
Money Had and Received............... 121 
ce tvekdeeahenvatseoens 31 
Negotiable Instruments ................ 216 
CE csc esecae Kee veeaneee 8,035 
EN SED cos eneedeveecesess es 151 
Gees hanya edadhaebawedeee 72 
Dt Kcccietdetebesbedevesecdeeens 29 
CE eet b sr ceewee san bees wane see 31 
Work, Labor and Services............... 70 

DT cicvbacdad daw asenesuoe penned 11,166 


It may be safely said that the great majority 
of this litigation is honest but a substantial 
proportion is without merit and known to be 
instituted in the hope of settlements which de- 
fendants may be persuaded to make to avoid the 
expense and inconvenience of litigation. 

Certain general observations are very interest- 
ing. Eighty per cent of the actions on the gen- 
eral calendar are tort actions; 61 per cent of all 
tort actions are represented by attorneys for 
insurance companies and 68 per cent of all per- 
sonal injury actions are represented by insurance 
companies. Approximately 5,512 defendants in 


personal injury actions on the trial term calendar 
are represented by attorneys for insurance com- 
panies. Please bear in mind, the above is only 
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the trial term calendar and does not touch the 
equity calendar or cases tried without a jury. 
It is of passing interest to note that at the last 
session of the legislature, which closed in April, 
actions for alienation of affections, breach of 
promise, criminal conversation and seduction were 
abolished. Doubtless the constitutionality of 
some cf this legislation will be tested in the 
courts; but the fact that the legislature has acted 
indicates the widespread popular feeling that the 
courts are often resorted to in efforts to enforce 
unjust claims. 

We recall the saying that one who sues for 
alienation of affections suffers no damage but 
makes a discovery. 

It is interesting to note that at the same ses- 
sion of the legislature a sustained effort was 
made to abolish the exemptions from jury serv- 
ice granted to many classes of citizens. The bill 
was finally purportedly beaten by one of the ex- 
empt classes, namely the undertakers. 

Please note the comparatively large number 
of actions for commissions. One sometimes won- 
ders whether many of these actions are not 


trumped up for the purpose of nuisance value 
settlements. 


Iniquitous Settlements 


How does this defect in American law work 
practically? Let us look at it from the side of 
the plaintiff who brings a suit without merit. The 
indignation of the defendant, at first, upon being 
sued, knows no bounds. After he has been 
examined before trial and been subject to one 
or two interlocutory appeals, he begins to think 
of the bill which he must pay his lawyer. He 
inquires of the lawyer how much he can collect 
if he wins the lawsuit and is informed that the 
court costs are wholly insufficient to pay even a 
small part of his expense. Already this ex- 
pense is large and the expense of the trial has 
not yet been had. The defendant thus unjustly 
sued realizes that even though he wins he will, 
in fact, lose heavily. The only way out for 
him is to attempt to settle for less than his 
future expenses. Probably the suggestion has 
already been made to him by the plaintiff. 

Take now the case of the defendant who owes 
for a bill of goods which he has resold and has 
the profit in his pocket. The plaintiff sues for 
the amount due. The defendant sets up a de- 
fense of lack of quality. In order to collect, 
the plaintiff must go to a large expense in legal 
fees. In self-defense, therefore, he must settle 
for less than the cost. This brings to mind the 
anecdote of the man who was reciting to his 
lawyer the injustices he had suffered and when 


the lawyer suggested righting the wrongs by suit 
the client interposed with, “I did not come to 
consult you as to that. What I want to know 
is, can he sue me?” 

Is it any wonder that this nuisance value liti- 
gation increases? The story is told of a young 
man just out of law school who made a profit of 
$110,000 a year. He was fortunately disbarred 
but to many the only real problem is how to 
succeed while preventing disbarment. His theory 
was to work on volume. Even though he re- 
ceived a case with merit, all he did was to receive 
a litle more than the ordinary case without 
merit. To the incentive for these large gains 
is added the overcrowding of the bar and the 
general weakening of the ethical and moral stand- 
ards nurtured in our abounding prosperity previ- 
ous to the depression. The history of litigation 
in practically every country in the world has 
been the same as our own. In a primitive coun- 
try, the need for the winner in litigation to re- 
cover his costs arises slowly. Both in the Roman 
law and in the common law in other countries, 
the experience has been the same. Slowly but 
surely, the other nations were forced to the posi- 
tion where the costs of the suit followed the 
justice of the claim. 

Originally our court costs, now insignificant, 
were fixed so as to be really indemnifying for 
the expense incurred. Unconsciously we have 
grown away from this principle. Our costs need 
revision, and particularly we should also include 
within that the biggest item forced on the litigant, 
namely, his cost of counsel. Such cost must 
never be unreasonable and must at all times be 
within the discretion of the Court. Those who 
thrive on this nuisance value litigation seek to 
becloud the issue and lead the unthinking astray 
by confusing costs with penalty. Costs are not 
a penalty: costs are simply the indemnification 
in justice to the one against whom a lawsuit 
without merit has been brought. 

Coincident with the increase in costs, there 
must be a revision of the right to sue as a poor 
person which must be freely accorded to anyone 
who has a right without the means of vindica- 
tion. Accompanying the provision to sue as a 
poor person, there must be an affidavit, one of 
the allegations of which is how many suits of 
the same kind have been brought by the same 
person. In other words, is this litigant an ad- 
junct of a dishonest lawyer, seeking to create 
only nuisance value litigation? 

ln thus seeking the more efficient administra- 
tion of justice and a better procedure, we are 
working so that despite all our human limita- 
tions and restrictions we may the more readily 
approach the garment of truth. 





We teach others most powerfully when we are most concerned 
with the search for truth.—Walter Lipmann. 
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“Reversible Error” 


By Joun H. Wicmore 


When a ruling is made by the trial court, and 
one of the parties has excepted to it, and the 
verdict has been adverse to him, and he applies 
to the appellate tribunal for review, and that 
tribunal pronounces the trial court’s ruling to be 
erroneous under the rules of evidence, what ac- 
tion shall be taken by the appellate tribunal in 
consequence of the error? 

1. Inasmuch as the general purpose of the 
rules of evidence is merely to serve as a means 
t@ an end, viz, the correct ascertainment of the 
facts in litigation, the natural action for the 
appellate tribunal would be to scrutinize the en- 
tire record of the evidence in the case, to deter- 
mine whether without the erroneously admitted 
evidence or with the erroneously excluded evi- 
dence the verdict should nevertheless have been 
the same as actually rendered; if yes, the judg- 
ment should be affirmed; if no, the verdict should 
be set aside. This solution would seem to be 
the only one consistent with a rational and effi- 
cient system of appellate review in the adminis- 
tration of justice. 

(1) Such was indeed once the accepted prin- 
ciple, and in the original home of the common 
law such it still is. But that principle has for 
a long time suffered an eclipse in almost all 
jurisdictions of the United States. A different 
rule now prevails, with various shades of in- 
tensity, and with more or less inconstancy of 
application at times, in the great majority of 
supreme courts. This rule is: That an errone- 
ous ruling on evidence by the trial court entitles 
the excepting party automatically to a new trial, 
regardless of the correctness of the verdict. The 
expression “reversible error,” used by many 
courts, is the catchword of this rule, i. e. the 
error per se requires a reversal. 

2. As to the practical consequences of this rule, 
they are obvious to all. Increase in the delay 
and expense of litigation, unfair advantage to 
parties who can endure the cost of repeated ap- 
peals, fostering of the spirit of litigious gam- 
bling, release of plainly guilty lynch law for 
court law—to all these defects in the adminis- 
tration of justice the rule of reversible error 
contributes a lamentable part. 

As to the theory or reason for this rule, on 
what basis does it stand? Its modern existence 
(temporary, no doubt) in the United States 
jurisdictions has a complex explanation; for there 
are several causes, some resting in legal theory, 
some due to general professional conditions. 

(1) One theory has been that the party (espe- 
cially an accused) “has a clear legal right to 
the observance of the rules of evidence.” As 
to this, the sufficient answer is that no man 
can have a legal right to have his case wrongly 
decided. 


(2) Another theory is that for the appellate 


tribunal to review the merits of the entire evi- 
dence would be to “usurp the province of the 
jury.” As to this, it may be said that an essen- 
tial part of jury trial always was and still is 
the control and correction of the jury’s verdict 
by the court. So that, in a system by which the 
court may refuse to send to the jury a case 
lacking substantial evidence, or may set aside a 
verdict contrary to the weight of evidence, it 
could not by any straight thinking be deemed a 
usurpation of the jury’s powers to confirm a 
verdict that is supported by ample evidence. 

(3) Another theory is the extraordinary one 
that a trial in court consists in “playing the 
game,’ or is analogous to “a struggle of war”; 
so that (in the language of a modern Irish 
judge) “the object of our jurisprudence is not 
to get at the truth and fact in each case; it is 
to get at the truth and fact in accordance with 
settled rules regulating evidence.” This theory 
(so it happens) has been found germane to the 
spirit of the bar in our country. It has ceased 
to be a mere theory, and has become a profes- 
sional state of mind, for many practitioners and 
judges at least. The historical and social causes 
are deep-seated and complex; but at any rate the 
fact is there. And it forms one of the ob- 
stacles to any change of rule by mere legisla- 
tive fiat. 

(4) A fourth practical reason is the lack of 
a complete transcript of the evidence (in the 
usual practice) when the record of a trial is sub- 
mitted to the appellate tribunal. How can that 
tribunal determine the total effect of the evi- 
dence, without having all the evidence before it? 
This difficulty could be obviated, with the mod- 
ern arrival of stenographic service. In criminal 
trials, especially, where the rule in question is 
most baneful in its consequences, the practice of 
the military courts should long ago have been 
adopted, viz, of taking, by rule of court, and 
as an invariable routine, a complete stenographic 
report of every felony trial and supplying one 
transcript to each party and to the reviewing 
tribunal. 

(5) A final reason for the present rule is the 
generally inferior status of the trial courts, and 
the consequent lack of confidence by the bar 
in the rulings of trial judges. This has led in- 
evitably to a justifiable urge by the bar for ap- 
pellate review, and to a demonstrated necessity 
for strict and constant correction of these trial 
courts’ errors. Until this condition has improved, 
the bar will hardly be disposed to abandon the 
present rule, in spite of all its irrationality and 
inefficiency. 

3. Legislatures, moved by public opinion or 
by progressive leaders of the bar, have in many 
states sought to restore the orthodox principle. 
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A frequent form of statute reads: “There shall 
be no reversal for error of ruling at the trial 
unless after an examination of the entire case 
it appears that the error complained of has 
resulted in a miscarriage of justice.” But this 
indefinite phrase “miscarriage of justice” has 
usually availed little to change the actual prac- 
tice of appellate tribunals. The reversals have 
continued with almost the same technical auto- 
matism. The habits of thought typified in the 
above-named reasons have been too powerful to 
be overcome by a mere legislative form of words. 
And they will continue to be so, in great degree, 
during the dominance of a generation of prac- 


titioners and judges brought up under the pres- 
ent rule. Only the coming generation can be 
looked to for removing the blight of that rule. 

But, though the present prevalence of the rule 
can readily be explained, and though some day 
the influences that maintain it may cease to op- 
erate, meanwhile the fact remains that the phrase 
“reversible error” is one of deep disgrace to the 
American judiciary system. It stultifies the court 
that uses it; for it labels as senseless mechanized 
robots the incumbents of a high office whose 
function presupposes in every cause the con- 
scious exercise of mature wisdom and _intelli- 
gent justice. 





Ohio Reforms Appellate Procedure 


By Sizas A. Harris* 


The Ohio legislature has recently provided a 
new system of appellate procedure. This legis- 
lation is the result of work on the part of the 
Judicial Council and the State Bar Association 
for the past four years. That work, in turn, was 
an outgrowth of the study of judicial administra- 
tion in Ohio begun in 1929 by the Institute of 
Law of Johns Hopkins University. 

Appellate procedure in Ohio has been unduly 
complicated by constitutional amendments in 
1912. These amendments established certain 
rules which resulted in solidifying many matters 
which could better be subject to judicial discre- 
tion. 

The most arbitrary requirement is the provi- 
sion giving the court of appeals jurisdiction in 
the “trial of chancery cases.” This requires a 
trial entirely de novo, if any party so desires. 
This type of hearing is set up for “chancery 
cases.” By this constitutional amendment the 
concept of a chancery case was revived although 
it had been abandoned in the trial court by the 
code of civil procedure of 1853. 

This allowance of the new trial in the appellate 
court has caused the preservation in Ohio of the 
distinction between appeal and error proceedings. 
Appeals under the constitutional amendment 
were taken in chancery cases and error proceed- 
ings in other actions. 

The new procedure abolishes the error pro- 
ceeding and provides that all appellate reviews 
shall be instituted by notice of appeal. In order 
to preserve the different types of hearings as 
required by the constitution appeals may be taken 
on questions of law or upon questions of law 
and fact, the latter permitting a retrial upon 
the facts. 

The only jurisdictional step is filing the notice 
of appeal within twenty days after judgment. 


*The author, who has taken a large part in this 
legislative achievement, is Professor of Law in 
Ohio State University. 


The notice of appeal need only designate the 
order or judgment appealed from and whether 
the appeal is upon questions of fact or upon 
questions of law. It is not necessary to set out 
the grounds of appeal or an assignment of errors 
in the notice of appeal. The lawyer does not 
know for sure what grounds he will rely upon 
until he writes his brief. It is therefore provided 
that the case will be heard upon errors assigned 
in appellant’s brief. 

No provision is made for serving notice of 
appeal. The present requirement for service of 
summons in error has caused the defeat of sev- 
eral appellate proceedings without a considera- 
tion of the merits of the cause. The present 
appeal is a continuation of the original proceed- 
ing and when the notice is filed so shortly after 
the judgment the parties, if interested, can easily 
examine the record. Actual notice is given of the 
filing of briefs and the appellee can then protect 
himself against any default on his part. 

The bill provides that an exception is no 
longer necessary to lay the foundation for an 
appellate review if the matter has been called to 
the attention of the court by objection, motion or 
otherwise and the court has ruled thereon. This 
change has been made in many states and in the 
criminal procedure in Ohio. However, the prac- 
tice has heretofore been preserved here in civil 
actions. There is no valid reason for the reten- 
tion of the exception. It only operates as an 
obstruction to the complete consideration by the 
appellate court of the trial proceedings. 

A provision is added in the new act recogniz- 
ing the rule-making power of the courts in more 
positive language than before. The text reads: 

“The supreme court may alter and amend such 
rules [referring to rules of inferior courts] and 
make other and further rules, from time to time 
as is deemed necessary for regulating the pro- 
ceedings in any of the courts of the state, for the 
purpose of making this act effective for the con- 
venient administration of justice or of, otherwise, 
simplifying judicial procedure.” 
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The courts of Ohio have never made extensive 
use of the rule-making power and have hedged 
it about with certain self-imposed limitations. It 
will be necessary to fill in certain gaps in the new 
procedure and this recognition of the rule-making 
power should encourage the court to make a 
wider use of its power. 

There are many features of the new procedure 
that seem merely formal, merely change in name. 
If that were all, the change would not be worth 
the labor. Many formal matters had previously 
been treated as matters of substance and had 


limited the court’s jurisdiction. The new proce- 
dure reduces these provisions to their appropriate 
level and gives broader power to the appellate 
court to hear and determine the cause on its 
merits. There will be fewer times when the 
court must respond to the appealing litigant, 
“We are sorry, but we cannot hear your appeal.” 
The power to hear is given the appellate court 
and the exercise of that power is within the 
court’s discretion. Procedure is in this way made 
to serve its proper function to the end that every 
cause shall reach a decision upon its merits. 





Concerning the Hauptmann Trial 


Comment on the Hauptmann trial in the April 
number (p. 186) provoked some gentle criticism 
from Mr. Albert S. Osborn, expert witness on 
questioned documents. Mr. Osborn points to 
the long record for efficient criminal justice in 
New Jersey, and believes all blame for what rea- 
sonable people lament rests on agencies not amen- 
able to Judge Trenchard. Our faith in “Jersey 
justice” was much shaken by the Hall-Mills trial, 
but not wholly, and we realize that in few juris- 
dictions would there have been as capable a trial 
of Hauptmann as in Judge Trenchard’s court. 

Our correspondent says the only bad feature 
directly under the judge’s control was overcrowd- 
ing of the courtroom. This is the very thing 
we had in mind. To begin with, there is every 
reason why a judge, desiring to set a good ex- 
ample, as well avoid judicial error, should not 
have put his foot on the neck of our rampant 
journalism, which passes by every day scores of 
informative items to blazon forth for fools col- 
umns of slush written fifteen minutes before the 
deadline. The journalistic rage to be first to 
tell does nobody any good. Any real news is 
news when it is printed, be it early or late. 

To be concrete, the ideal judge, if there be 
such a one, would have permitted two represen- 
tatives of each press association to attend ses- 
sions, and absolutely not one more. The fury of 
the newspapers would have elevated this judge 
to a position worth more than millions of dollars. 
He would have become a national hero. As for 
crowding, the limit for spectators should have 


been just what the law contemplates, and not one 
more. Courts are to be public, but not arenas 
to accommodate the merely curious. 

We admit the difficulty of the situation. But 
why should not the judge have made a list of 
public officials of the locality, and issued to them 
non-transferable, dated tickets. That would have 
conformed to the law and would have sufficed. 

We are under the impression that Western 
Union was permitted to install its gigantic battery 
of instruments in the court house. We look upon 
this as a fatal misuse of judicial authority. The 
judge, and he alone, controlled every part of the 
court house and the grounds attached thereto. 

We agree with Mr. Osborn that the judge did 
try, and did far better than many would have 
done. He displayed legal knowledge and we ex- 
pect the verdict to stick as an entirely just one. 
The differences of opinion are not so great, but 
they are vital. 

We have heard Professor Edwin R. Keedy of 
Pennsylvania Law School tell how, some years 
ago, a troop of crack reporters were sent to a 
remote town in that state to play up a sensational 
trial. They were defeated by suicide. Having 
nothing else to do, they then justified their ex- 
penses by writing up the pitiful state of a young 
man who had brutally murdered his father, and 
was serving time. And they kept at it, as a 
joke of course, until the governor pardoned the 
rascal. Newspaper men never grow up unless 
they retire from journalism. 





It is difficult to understand why the lawyer has not recog- 
nized the importance to his own earning power of establishing 
among the public that confidence in the probity of the bar which 


would inevitably attract clients. 


It seems poor business to allow 


a few rotten apples to damage the reputation and, hence, the 
earning power of the overwhelming majority of sound apples in 
the barrel.—Boston Bar Bulletin, May, 1935. 
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Junior Bar Should Prepare for Leadership 


By Rosert N. WILKIN* 


One charge alone we give to youth, 
Against the sceptered myth to hold 
The golden heresy of truth. 


No one who observes current events can be 
unmindful of the fact that a great social and 
economic change is taking place in the world. 
The processes for the administration of justice 
must change correspondingly. Either our profes- 
sion will make the needed changes or some other 
force will make them more ruthlessly. The old 
adage about old dogs and new tricks does not 
encourage us to expect much from the senior 
members of the bar. Their habits of thought 
and their interests in life are fixed. The people, 
therefore, must look to the junior bar for the 
detachment, the enlightenment, and the courage 
which are necessary. 

In my opinion, our country is now at the 
most critical period of its history. We are now 
to see whether the faith of the founders of this 
country in education was justified. Have the 
people enough intelligence to impose upon them- 
selves the discipline necessary to make an effi- 
cient government? I believe there is sufficient 
sense and character in the American people to 
maintain their free institutions. It must have, 
however, an organized leadership in order to as- 
sert itself. The country has a right to look to 
the bar for that leadership. Who else has been 
so well trained to assume the leadership? Dur- 
ing the past decades, however, our profession 
has been too much submerged in the commercial- 
ism of the time. It has forgot its high profes- 
sional principles, its professional spirit, its pro- 
fessional traditions and ideals. The junior bar 
must lead us back to the professional highlands 
above the vale of sordid financial pursuits. 

Such leadership must be asserted first by de- 
votion to the somewhat tedious detail of needed 
reform. We should do first the things that are 
most naturally and rightfully expected of us. Let 
us establish a modern, adequate, and efficient 
system for the prompt and fair administration 


*Recently member of Ohio Supreme Court. In- 
vited to attend a meeting of the junior bar in To- 
ledo for discussion of the inferior courts bill, 
Judge Wilkin wrote a letter excusing his non- 
acceptance and explaining the theory underlying 
the Ohio Bar Association bill to transfer justice 
of the peace jurisdiction to the common pleas 
courts. This plan is but the first step in a move- 
ment for unifying the entire state judiciary. We 
are permitted to publish parts of the letter in- 
— to justify on present needs this unification 
plan. 


—George Russell. 


of justice. Let us remove from the system all 
possibility that it can be used as a racket. The 
administration of justice in all phases is a seri- 
ous business. It can never safely be entrusted 
to men who lack clear intelligence and sound 
character. People cannot be expected to have re- 
spect for law unless the administrators of the 
law be respectable. 





Would Unify Indiana’s Appellate Tribunals 


The Journal was misinformed as to the effect 
of the Indiana supreme court’s recent decision 
in respect to the number of votes required for 
amending the constitution. The decision did not 
result in abolishing the intermediate appellate 
court, but made it possible for the legislature to 
accomplish it. A bill for this purpose is pend- 
ing at the time this is written. 

An article in Indiana Law Journal for April 
by Judge Posey T. Kime, of the appellate court, 
says that this court was created only because the 
supreme court was limited to five judges and that 
a majority of the bar favor a merging of the 
intermediate court in the supreme court. Judge 
Kime presents figures to show that the supreme 
court with nine members could clear the docket, 
whereas the present eleven reviewing judges in 
two courts have not been able to do so. “The 
final disposition of law suits would be accom- 
plished within eighteen months to six years less 
than it is at the present time and has been in 
the immediate past.” Promptness of final de- 
cision is counted on to discourage a good many 
appeals taken merely to gain time. 





A Sound and Permanent Investment 

“It is my observation that a great many lawyers 
render assistance to progressive causes, but very 
few render assistance in the betterment and de- 
velopment of the law. It is my belief that a con- 
tribution toward the realization of justice through 
law is one of the most sound and permanent that 
a person can make, and that much that is done 
generally in the name of progress, charity, and 
relief actually encourages and aggravates the 
evils it is intended to remedy. It seems strange 
to me that so few lawyers should be interested in 
the field of legal progress where they should be 
able efficiently and intelligently to help humanity. 
For my single self, it is my intention to make 
such a contribution in this sphere as my available 
time and capacity will permit.”—Excerpt from a 
Missouri Lawyer’s letter to the Editor. 




















THREE IMPORTANT NEW PUBLICATIONS 





BLASHFIELD’S CYCLOPEDIA 
AUTOMOBILE LAW & PRACTICE 


A New “Life-Time” edition of Blashfield’s well known and much cited work pre- 
pared by West Publishing Company’s Editorial Staff. 


Procedural as well as the substantive law of Motor Vehicles is exhaustively 
developed. 


Forms for use at all stages of the trial are provided—most exhaustive collection 
ever made. 


A Fact or Descriptive Word Index and a Complete Table of Cases complete the Set. 
“Every Automobile Case is Cited” 
12 Volumes—Maroon [abrikoid 
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BOGERT ON TRUSTS & TRUSTEES 


A Complete modern treatise, including allied topics and pre- 
sented in the light of present-day use of trust instruments. 


By 


GEORGE GLEASON BOGERT 
of the University of Chicago and the New York Bar 


Complete in 7 Volumes including 2 Volumes of Forms 
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WINSLOW’S FORMS OF PLEADING 


& PRACTICE 
B 
HAROLD M. WILKIE 


of the Wisconsin Bar 


This revised and enlarged work is more than a Form Book. Augmented by Text 
and Annotations to Statutes and Decisions of the Courts, it is a practical Manual 
of Pleading and Practice designed to give the lawyer suggestions for selecting his 
action and preparing his case, as well as in drafting the papers for a particular 
proceeding. Many new Forms have been included relating to new types of litigation 
—notably Mortgage and Trust Deeds. Business and Corporation Forms cover 
new matter developed by changing business conditions. 


For General Use in All States 
7 Volumes’ Bound in Fabrikoid With Comprehensive Index 
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Write for Full Particulars 


West Publishing Co., St. Paul, Minn. 




















